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ABATEMENT. See Costs,2; Fury, 1. 


ACCORD AND SATISFACTION. 


1. Evidence conflicting as to whether account sued on had been 
included in a submission to arbitration, question submitted 
to jury. Madden vs. Blain, 49. 


ACTIONS. See Water-course, 1-2; Contracts,4; Husband and 
Wife, 3-4; Forcible Entry and Detainer, 1-2; Deeds,7; 
Mandamus, 1. 


ADMINISTRATORS AND EXECUTORS. 


1. Testator left estate to widow for life with remainder over ; most 
of personalty perished by emancipation of slaves and in use 
of property ; widow and son were left to execute will ; latter 
in good faith, and not to speculate on estate, paid debts out 
of his own funds; entire estate was legally sold, and these 
debts were sufficient to absorb proceeds; after death of 
widow a remainderman sued for his interest. Verdict for 
defendant upheld. Gresham, for use, vs. Baugh, ex'r., 189. 

2. Pending caveat of will, executor loaned money to good and sol- 
vent parties in 1857 or 1858. On suit by usees of estate 
against his heirs, such loan, and failure to collect by reason 
of the war, stay laws, etc., could be shown as illustrating Jona 
fides. Weatker et al.vs. Walker et al., 253. 

3. Bar of statute of limitations which did not accrue in life time of 
decedent, administrator may relieve. Marzetta Savings 
Bank vs. Fanes, 286. 

4. Note of administrator as such taken in renewal of debt of de- 
cedent, agreement by payee that it should never prejudice 
maker individually was contract not to sue, and released 
maker individually against payee or taker after due, /dzd. 

5. Legatee claiming under will of devisee who in turn claims under 
wills of devisees of testator, is not beneficially interested in 
will of latter so as to be entitled to administer in preference 
to next of kin. ones vs. Whitehead et al., 290. 
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6. Executor cited for settlement, judgment de dons proprizs not 
rendered in absence of plea of me ungues executor, release to 
himself, plene administravit or plene administravit preter. 
Merritt vs. Merritt et al. 324. 

7. Debts voluntarily paid by executor de son fort not set off against 
action for share of distributee. Bryant, executor de son tort, 
vs. Helton et al., 477. 

8. Father of widow selling property of deceased husband, and 
paying proceeds to her at her request, without administration, 
is executor de son tort. Ibid. 

9. Executor de son tort sued by distributee of estate, year’s sup- 
port of family actually received by widow can be set off. 
Jbid. . 

10. Administratrix, letters having abated by marriage, could not sell 
property of estate and pay debts so as to bind minor distrib- 
utees. Nor could ordinary render same binding by approval. 
Rumph vs. Truelove et al., 480. 

11. Letters of administration are not inadmissible in ejectment case 
because they do not mention realty. Province of letters is to 
prove appointment; the law gives authority. Lamar, ad- 
ministrator, vs. Sheffield, 710. 


See Dower, 2-4 ; Claim, 4. 


ALIMONY. See Husband and Wife, 1-2. 


AMENDMENT. 


1. Suit on promissory note could not be amended by alleging making 
of deed, with bond to reconvey, to secure debt, and praying 
enforcement of debt against land. Two contracts were not 

- identical. Broach vs. Kelly. 148. 

2. Suit by partners or persons jointly interested amended by in- 
serting omitted name; but suit by one in individual name not 
amended into suit by partnership. Blackwell vs. Penning- 
ton &» Sons, 240. 

3. Declaration in attachment founded on an award not amended . 
by alleging fraud in same, and seeking to set it aside. Green 
& Co. vs. Fackson &* Co., 250. 


4. Mistake in name of corporation may be corrected by amend- 
ment ; especially after appearance and pleading. Central 
Ratlroadvs. Rogers &* Sons, 251. 

5. Minor plaintiff in ejectment dying, demises in name of guardian 
and representative not added byamendment. Dean, ex’r,vs. 
Feeley et al, 273. 
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6. Complainant in equity may, as matter of right, strike names of 
defendants, taking risk of same. Coston vs. Coston, 782. 

7. Husband suing as next friend of minor wife, and latter becoming 
of age pending suit, declaration may be amended by striking 
representative character, and leaving suit in name of husband 
and wife. Bryant, executor de son tort, vs. Helton et al., 477. 

_8. Declaration alleging that deed absolute on its face was intended 
as security, so that creditor could sell, reimburse himself and 
pay balance to debtor, that he had sold but paid nothing to 
debtor, could not be amended by alleging that debtor author- 
ized creditor to sell land and settle outstanding debt, that 
land had been sold and $400 00 remained after settling debt, 
which was unaccounted for; this was new cause of action. 
Hallvs. Waller, 48}. 


g. Amendment to bill filed and service acknowledged with express 
reservation of right to demur, but no order allowing such 
amendment appears, not too late to move to dismiss at hear- 
ing of case. Hart vs. Henderson, 568. 


10. Bill for injunction, etc., under oath cannot be amended by 
striking everything between names of parties and prayer for 
subpcena and inserting new matter. /d7d. 

11. Bill alleging purchase by wife through agency of husband, that 
she had been deceived as to value of land by vendor and 
had paid its value, and praying that he be required to make 
titles to her and be enjcined from interfering with her posses- 
sion, cannot be amended by alleging that her husband, 
bought the land for himself, but used money belonging to 
her with the knowledge of the vendor, and praying reimburse- 
ment. Such amendment introduces a new cause of action, 
Lbid. 


12. Bill of particulars not attached to declaration, failure can be 
cured by amendment; judgment not set aside. W</son, as- 
stgnee, vs. Stricker & Co, et al., 575. 

13. Suit by drawee against drawer on unindorsed draft payable to 
drawer’s order for advances on crop, could not be amended 
by alleging that instrument was intended as a note from 
drawer to drawee for past indebtedness, nor could such facts 
be shown by parol. Fokes vs. DeVaughn, 735. 


See Practice in Supreme Court, 11; United States 
Courts, 2. 


v 66—48 
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ARBITRAMENT AND AWARD. See Accord and Satisfaction, 
1; Fraud, 1,3; Amendment. 3. 


ATTACHMENT. 

1. Declaration in attachment filed after first term, and notice given 
to defendant; at next term attachment dismissed without. 
prejudice to deciaration; on same day general judgment 
taken: He/d, void, and levy thereunder properly dismissed, 
Jaffray & Co. vs. Purtell, 226. 

2. Maker of note removing from state before bar of statute at- 
tached, attachment sued out and statute of limitations pleaded, 
general judgment against defendant could be rendered. 
Miller, Fr., vs. Whitehead, 28}. 

. Ft. fa. not quashed after judgment in attachment for amenda- 
ble defects in bond and attachment. Steers S» Co, vs. Morgan 
&» Armspaugh, 552. 

4. Judgment not set aside for like defects. zd. 

5. Garnishment served pending attachment does not delay judg- 
ment on latter. Attachment against non-residents may be 
amended by alleging garnishment, judgment had against 
what may be in hands of garnishee, afterwards to be deter- 
mined. /dzd. 

. Declaration in attachment sufficient in this case. Jdzd. 

. Non-resident defendants in attachment having sufficient notice 
to put them on inquiry in time to have defended suit, discre- 
tion in refusing to open judgment to allow pleading to merits 
not controlled. /dzd. 

. Declaration in attachment should allege levy on specified prop- 
erty; mere statement that non-resident defendant had been 
attached to answer in an action on promises, without more, 
and with no prayer for judgment, was fatally defective- 
Wilson, assignee, us. Stricker & Co. et al., 575. 

. Verdict in attachment in favor of plaintiff against defendant for 
specified sum, is sufficient. W<lson, assignee, vs. Stricker 
&» Co. et al., 575. 

. One attachment having been properly sued out and proceeding 
legally, another cannot be sued out by same plaintiff against 
same defendant for same debt. /dzd. 


11. Levy dated six days before attachment is illegal. Jdzd. 
ATTORNEY AND CLIENT. 


1. Affidavit of attorney to obtain garnishment which stated amount 
due and that deponent had reason to believe that his client 
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“will apprehend the loss of the same or some part thereof,” 
etc., was not sufficient. Knox, administrator, vs. Summers 
et al., 256. ; 

2. Fees for bringing fund into court should be fixed by jury on 
proof of value of services, and the chancellor should decree 

& payment ; but where the chancellor has decreed fees without 

a verdict, and they are reasonable, this court will not inter- 
fere; especially where point is notinsisted on. Churchill vs. 
Bee & Co. et al., 621. 

3. Attorney agreeing to prosecute case and bear all expenses of 
litigation for specified part of recovery, is champertous. 
Taylor vs. Hinton, 743. 


See Distress Warrant, 7; Officers, f. 
BANKRUPTCY. 


1. Discharge is a proper defense to sczre factas to revive dormant 
judgment; if not set up, judgment of revival concludes, 
Thomas vs. Towns, 78. 

2. Deed having been made to secure debt, title was not divested by 
subsequent bankruptcy of debtor, nor by fact that he returned 
the land as hisin bankruptcourt. Thaxton et al.vs. Roberts, 
704. 


BANKS. See Corforatioms, 3; Vendor and Purchaser, 2,; Trusts, 
4-5; Mandamus, 1. 


CERTIORARI. 


1. Neglig:nce being turning point of case, on certzorar7 judge may 
grant new trial, but should not render final judgment contrary 
to judgment below. Métchell vs. Western and Atlantic 
Railroad, 242. 


CHAMPERTY. See Attorney and Client, 3. 


CHARGE OF COURT. 


1. Irrelevant to charge §1785 of Code, under facts and pleadings 
of this case. Bessman vs. Girardey et al, 18. 

2. Cautioning jury to take the law implicitly from the court, be- 
cause his errors could be more readily corrected, not error. 
Brown vs. City of Atlanta, 71. 

3. Manner of stating issue in this case not error. Fuller vs. City 
of Atlanta, So. 
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. Law was not improperly charged in connection with amend- 
ments in this case; further instructions not asked. Jdzd. 


. Assignment of error on entire charge not sustained, unless 
charge wholly wrong. Jdzd. 

. Inaccuracy in language of charge will not require a new trial, 
where same verdict must result. /dzd. 

. Charge, though appearing improper when abstracted from its 
context, if legal and proper when taken in connection there- 
with, is not a ground for new trial. Stewart vs. State, go. 


. Written contract not left to stand alone, but party claiming 
right thereunder introduces parol testimony to explain it, he 
cannot complain that the court leaves to the jury questions 
so raised. Atlanta Street Railroad vs. City of Atlanta et 
al., 104. 

. General charge as to effect of prisoner’s statement given, if 
special instructions are desired, they should be asked. Down- 
ing vs. State, 110. 

. No error in charge of court. Foley, Bro. & Co. vs. Abbott & 
Bro., 115. 

. Verdict not constrained by charge in this case. Atlanta and 
West Point Railroad vs. Fohnson, 259. 

. Loss of ability to labor, resulting in loss of money, being basis 
uf suit, charge directing jury to inquire concerning capacity 
to labor was right. dd. 

. Charges not founded on evidence should not be given. Bank 
of Washington vs. Ellington, 28o. 

. Charging that issue was mainly of law, when contrary was 
true, error. dd. 

. Framing charge before hearing evidence, whether error, depends 
on whether charge was correct. If not, errors should be 
pointed out. Géles vs. State, 344. 

. Written charge added to by request, no ground for exception 
by party making request. Galceran vs. Noble, Fr., et al., 367. 
. Request substantially covered by charge, refusal to give will not 
cause new trial. Petersburg Savings and Insurance Co. vs. 
Manhattan Fire Insurance Co., 446. 

. Requests not applicable to case should not be given. /dzd. 

. Charge complained of right. dd. 

. Section of charge, though alone objectionable, if in context right, 
no ground for new trial. Jé¢d; Malone vs. State, 539 ; City 
of Atlanta vs. Champe et ux, 659. 
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. Request not properly made, failure to give will not cause new 
trial. Welliams vs. Gunnels et al., 521. 


. Charges excepted to were not unfounded on evidence, and charge 
as a whole correct. Malone vs. State, 539. 


. Issues and claims of respective parties were fairly presented. 
Anderson vs. Tribble, 584. 


. Instructing jury that in weighing testimony of a witness, they 
could consider the man himself, judge of his intelligence, his 
manner of testifying, integrity, uprightness and character for 
veracity, if they knewit, was noterror. Anderson vs. Trib- 
ble, 584. 

. Inadvertently mentioning person whose money was stolen as 
prosecutor, he not being so, will not require a new trial, 
where prisoner’s counsel heard the charge, but did not call 
attention to the mistake. Welson vs. State, 591. 


. Law of case being substantially given, refusal to give hypothetical 
illustration in language of request, will not require a new 
trial. Whitley et al. vs. State, 656. 


See Damages, 6; Criminal Law, 22. 


CHURCHES. See Corporations, 4-5; Parties, 5. 


CLAIM. 
1. Personalty levied on under mortgage /. /a., claimed and found 
subject, claimant being also a defendant in 7. fa., may file 
affidavit of illegality on newissues. Harfer vs. Gramling, 
Spalding & Co.. 236. 

2. Claim may be interposed by claimant, his agent or attorney. 
Of partners or joint owners any one may interpose a claim ; 
but the character in which it is done must appear. Black- 
well vs. Pennington &» Sons, 240. 

3. Claim affidavit is not amendable. Jdzd. 

4. Claimant of property advertised by administrator may assume 
onus by admitting possession, and be entitled to open and 
conclude. Campdell, administrator, vs. Roberts, 733. 


COMMON CARRIERS. See Razlroads, 11-16. 


CONSTITUTIONAL LAW. 
1. Jury of five in city court of Atlanta not unconstitutional. Local 
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statutes prior to constitution of 1877, and not inconsistent 

with it, are continued in force by it. Downing vs. State, 110. 
. Registration laws of municipal corporation not unconstitutional. 

McMahon et al. vs. Mayor, etc., of Savannah, 217. 


. Poll tax of municipal voters of Savannah collected by city and 
applied to constitutional objects, law allowing, not unconsti- 
tutional, /déd. 


. Joint resolution directing governor to issue execution against 
treasurer and sureties unconstitutional, and equity will inter- 
fere. Mayo, sheriff, vs. Renfroe, go8. 


. Court gives law in criminal cases; jury apply to facts, and 
find general verdict. In this sense jury are judges of law 
and facts. Robinson vs. State, 517; Malone vs. State, 5.39. 


. Rate of tax on Western & Atlantic Railroad is fixed by con- 
tract, and cannot be altered during lease. State vs. W. & 
A. R. R. Co., 563. 


. Caption of act of 1875, “to establish state depositories . . . 
and prescribe their duties and liabilities,” covers provision for 
giving bond and enforcing same in case of default. Seay vs. 
Bank of Rome et al., 609. 


See Verdict, 5. 


CONTINUANCE. 


1. Mere absence of counsel no ground for continuance. Gé/es us. 
State, 344. 


2. Refusal to continue case on account of absent witnesses, but 
sending for them, having them brought into court and sworn, 
no ground for new trial. Betts vs. State, 508. 


3. Complainant cannot claim continuance on account of absence of 
one of defendants, no steps having been taken to make a 
witness of absent defendant. Boardman, next friend, et al., 
vs. Taylor et al. 


4. Material witness being absent, and rule complied with as to 
subpcena, etc., continuance should be granted. Under facts 
of this case, discretion in refusing continuance might not alone 
cause a new trial, but will have weight with other grounds. 
Gaskill et al., vs. Davis, 665. 


CONTRACTS. 


1. Contracts to allow redemption of land sought to be enforced 
after sale to third party, latter is a necessary party. Brown 
us. Cheatham, 14. 





INDEX. 769 


. Stipulations not alleged to be in writing, nor omitted from 
written contract by fraud, accident or mistake, proceeding to 
enforce is demurrable; written contract will be taken as cov- 
ering entire agreement. ddd. 

. Physician’s bill sued on, defense on the ground of custom among 
physicians not to charge each other, custom must appear to 
be so universal as to become, by implication, part of contract. 
Madden vs. Blain 49. 

. Son-in-law present at death bed of mother-in-law, knowing 
attending physicians, and remaining silent, not sufficient to 
charge him with their employment. /ézd. 

5. Written contract not left to stand alone, but party claiming right 
thereunder introducing parol testimony to explain it, he cannot 
complain that the court leaves to the jury questions so raised. 
Atlanta Street Railroad vs City of Atlanta et al., 104. 

. Municipal corporation contracting to exempt from taxation “the 
road, rolling and live stock” of a street car company, stables, 
shops, houses for storage of lumber, and like conveniences, 
were not exempted. /dzd. 

. Word “road” is not a technical word requiring explanation by 


experts. Understanding of the president and another mem- 
ber, at the time franchise was granted, that such appurte- 
nances or conveniences were included, did not alter case. 
lbid. 


. Account opened for goods to be furnished one’s father, duty on 
debtor to notify grocer when to cease giving credit. Dunlap 
us. Hooper, 211. 

. City contracted with G. & Co. to do certain work on specified 
terms, engineer in employment uf city to decide amounts to be 
paid, kind of work, etc. G. &. Co. sub-let part of work to 
J. & Co. on same terms as in original contract, monthly esti- 
mates to be made by engineer, and G. & Co. to pay thereon, 
less 20 per cent: Hle/d, that J. & Co. were bound by terms 
of original contract, and by award of engineer Jrima facze. 
Green & Co. vs. Fackson & Co., 250. 

10. Award of such engineer binding on parties except for fraud; to 
set aside on that ground, city and G. & Co. must be made 
parties, and latter connected with fraud. /d¢d. 

11. Administrator, as such, making note in renewal of debt of intes- 
tate, agreement of payee that it should never prejudice maker 
individually, was contract not to sue, and released maker in- 
dividually as against payee or taker after due. Marzetta 
Savings Bank vs. Fanes, 286. 
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12. Money being loaned, deed taken as security and bond to reconvey 
given, if by inadvertence deed was not signed by debtor, bill 
for specific performance would lie. Story vs. Weaver, 296. 


. Contract within statute of frauds must be in writing signed 
by party to be charged, or some one authorized by him, and 
must contain a statement of the agreement. Smzth vs. 
Fones, 778. 

. Receipt signed by one party not sufficient to charge other party 
receiving it with contract within statute of frauds. dd. 


. Letter referring generally to contract as existing but not stating 
any terms, not sufficient to bind writer to terms which must 
be supplied by parol, contract being within statute of frauds. 
lbid. 


. Railroad transporting live stock may contract with shipper to 
release it from damages disconnected from running of trains, 
as from overloading, suffocation, etc. Georgia Railroad vs. 
Beatte et al., surviving pariners, 4378. 

. Would contract to release railroad from damages resulting from 


running or conduct of trains be contrary to public policy ? 
Tbid. 


. Common carrier of live stock may limit liability by contract. 
Georgia Ratlroad vs, Spears, 485. 


. Not by mere notice in bill of lading; but special contract may 
be incorporated in bill of lading, signed by both parties. 
Tbid. 

. Contract by shipper of live stock, in consideration of free pass 
over road, to assume all risk of damage except from collision 
or running off track, not unreasonable nor contrary to public 
policy. /dzd. 


. Contract for transporting United States mail cannot be assigned 
without consent of postmaster-general; such assignment, 
being illegal, is not a valid consideration to support a prom- 
ise to pay forahalf interest therein. Mex vs. Bell, 664. 


See Partition, 3 ; Evidence, 14; Estates,3,; Attorney and 
Client, 3. 


CORPORATION. 
1. Service on corporation, entry must specify manner of. Hayden & 
Healy vs. Atlanta Savings Bank, 150. 


2. Natural person and corporation defendants, entry of service on 
“each personally ” insufficient. /ézd. 


3. Bank charter is public law, of which courts will take judicial 
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cognizance. Where it expired pending an action against 
bank on a dormant judgment, case was properly dismissed: 
Terry vs. Merchants’, etc., Bank of Savannah. 177. 

4. Minority of members of church of congregational form of gov- 
ernment wrongfully seizing church property and retaining 
same exclusively, contrary to wishes of majority, and depos- 
ing officers and trustees, furnishes ground for equitable relief. 
Bates et al., trustees, vs. Houston et al., 198. 

5. Trustees of church appointed by court have prima facée right to 

_Tepresent trust and prevent its illegal diversion. /ézd. 

6. Proceedings against members. of joint stock companies under 
§§3367 to 3375. of the Code are cumulative, not restrictive: 
Mosely et al. vs. Fones, 466. 

7. Suit being brought against certain persons for materials fur- 
nished, and judgment prayed both against them and foreclos- 
ing lien on property alleged to_be held by them as a joint stock 
company, judgment against them as individuals was not so 
illegal as to be set aside on motion or by affidavit of illegality» 
Lbid. 


COSTS. 


1. Several papers propounded as testamentary, only one admitted 
to probate, propounders (who were named as executors) ap- 
pealed as to others, upon finding against them, costs were 
properly awarded against them as individuals. W<zl/iams 
et al., ex’rs, vs. Tolbert et al., 127. 

‘2. Payment of costs not condition precedent to recommencing ac- 
tion, where court dismisses case for want of prosecution. 
Rumph vs. Truelove et al.; 480. 


COUNTY OFFICERS. See Roads and Bridges, 1, 2. 


CRIMINAL LAW. 


‘1, Writing in such form as to be the means of defrauding another, 
is subject of forgery, or alteration in the nature thereof. 
Berrisford vs. State, 53. 

2. Sale of paper proved to show fraudulent intent, after proof of 
alteration whereby value was changed. dd. 

3. Affront, however gross, will not excuse seeking out and shoot- 
ing another after lapse of two months, during which the par- 
ties frequently met, on the ground that reason had not had 
time to resume its sway. Stewart vs. State, go. 
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. Accused introducing any testimony, though only in rebuttal of 
attack on his statement, loses conclusion. Downing vs. 
State, r10. 

. Prisoner’s statement, general charge as to effect of, given, if 
special instructions are desired they should be asked. zd. 


. Instrument in these terms: “George, let the boy have $2.00 
worth of what he wants,” may be subject of forgery. Aurke 
us. State, 157. 

. Court ordering arrest of defendant’s witnesses on account of 
what they had just testified, in presence of jury, was error. 
This amounted to intimation that what they had testified was 
false. Jdéd. 

. Accusation in city court of Atlanta fer keeping and selling 
kerosene below test, in being substantial compliance with stat- 
ute, is not demurrable because it does not close with allegation 
that acts are contra formam statuti, or were intended to be 
done. Downing vs. State, 160. 

. Every sale of kerosene oil below test is a distinct offense, and 
conviction for selling to one is no bar to prosecution for sub- 
sequent sale to different person. /dzd. 

. Sale of kerosene below test proved, not necessary to prove ille- 
gal intent ; this presumed from act, unless rebutted by way 
of defense. dzd. 

. Sale of kerosene being prohibited below test, and plain and simple 
mode of making test and determining salableness being pre- 
scribed, ignorance is no excuse for improper sale. /dzd. 


. Robbery, as distinguished from larceny from the person, in- 
volves force or intimidation in the act. That thief’s finger was 
caught in pocket from which he was stealing, and pocket was 
torn in extracting his hand, and that the owner of the pocket 
caught the thief by the coat, which was left in making his 
escape, did not constitute robbery. Fanning vs. State, 167. 
. Defendants found in a store ran out when door was opened ; 
articles missed; nothing to indicate mode of entrance; re- 
quest that if they broke and entered crime would be burglary, 
not larceny, was properly refused. Parks et al. vs. State, 192. 
. Indictment alleging felonious and willful killing, with malice 
aforethought, “contrary to the laws of said state,” etc., suffi- 
cient, though killing not alleged to be unlawful. Coxwel/ vs. 
State, 309. 
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15. Killing in revenge is not justifiable, but line of defense being a 
continued feud causing fear of defendant's life, origin and 
circumstances of feud were admissible. /dzd. 

16. Record of conviction of principal in first degree shows conclu- 
sively his conviction, and prima facze his guilt, on trial of 
principal in second degree. did. 

. Several principals seveting, conviction of one raises no presump- 
tion as to others. did. 

. Good character is of use in doubtful cases, but not where evi- 
dence is clear. Jdzd. 

. Prisoner’s statement not limited to facts admissible in evidence, 
Tbid. 

. Increasing fine $5.00 on second conviction of misdemeanor, no 
ground for new trial. Giles vs. State, 344. 

. Testimony of accomplice, to base conviction on, corroborating 
circumstances must themselves lead to inference of guilt. 
Raising grave suspicion is not sufficient. McCalla vs. State, 
346. 

. Court gives law in criminal cases; jury apply to facts, and 
find general verdict. In this sense jury are judges of law 
and facts. Robinson vs. State, 517. 

. Jury judge of evidence and credibility of witnesses ; may follow 
guidance of court as to law. JACKSON, C. J., duditante, 
Malone vs. State, 539. 

. Bastard was born in certain county; mother swore out warrant 
before a justice of that county, who required putative father to 
give bond ; this was sufficient proof of venue on trial for fail- 
ure to give such bond. McCombs vs. State, 58o. 

. Probability of child’s becoming chargeable to county is not in- 
volved in the trial of an indictment for bastardy. Two 
points are involved: Whether defendant is the father of the 
bastard, and whether he has refused to give bond when called 
on in terms of the law. SPEER, J., dissented. /dzd. 


. Sufficient proof in this case that bastard would probably become 
chargeable to county, if necessary. /ééd. 

. Ability and willingness of others than parents to support bas- 
tard sought to be proved, nothing short of present, binding 
legal obligation to maintain and educate will be sufficient to 
justify acquittal. Jdzd. 

. Bills need not be accurately and minutely described and identi- 
fied to convict of larceny; jury must be satisfied that such 
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bills were on the person of the loser, and that defendant, by 
himself or a confederate, was.guilty of the larceny. W</son 
us. State, 591. . 

. Several jointly indicted but tried severally, on the trial of one, 
verdict that “we, the jury, find the prisoner guilty,” suffi- 
ciently identifies defendant. dzd. 

. Riot defined by judge in language of Code instead of common 
law authorities, not error. WaAitley et al. vs. State, 656. 

. Evidence showing defendants guilty of riot, it is immaterial that 
there were other rioters and that defendants were worsted in 
the encounter. Jdzd. 

. Crime being perpetrated by several, after establishing con- 
spiracy, a declaration of one conspirator or accomplice is 

_ imputable to all. Horton vs. State, 690. . 

. Conspiracy was established in this case. dzd. 


. Indictment charging larceny of more than $50.00, and there 
being testimony to support it (including restoration of full 
amount lost), though only one bill of $50.00 was specially 
identified, question was properly left to jury whether larceny 
was of more than $50.00. /dzd. 

. Proof showing that owner kept his hogs at home in Miller 
county, turning them out in the day and calling them up at 
night, that suddenly they were missing, and defendant, who 
lived near by, in an adjoining county, sold them some dis- 
tance away, and nothing appearing to show that hogs were 
ever over county line, venue was sufficiently proved. Smz/ey 
vs. State, 754. 

. Officer armed with warrant from another county may summon 
city police as posse to make arrest even beyond city limits. 
Resistance and stabbing one of posse with weapon likely to 
produce death, is assault with intent to murder. PAzliips 
vs. State, 755. 


See Witness, 2; Evidence, 79-41, 58; Fury, 3; Charge of 
Court, 25. 


CUSTOM. See Zax, 2; Contracts, }. 
DAMAGES. 


1. Clerk of superior court is liable for failure to perform, or negli- 
gent performance of, duty. Col/ins et al. vs. McDaniel & 
Strong, 20}. 

2. Declaration alleging fraudulent refusal to make out, certify and 
transmit papers to supreme court in time, whereby case on 
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which recovery would have been had was dismissed, was 
sufficient. dd. 


3. Failure of plaintiff in error to compel transmission of record by 
mandamus, will not prevent recovery. Jdzd. 


4. Breaking leg and causing permanent injury, $14,833.00 was ex- 
cessive damages, plaintiff being twenty-one years of age, 
realizing $200 00 to $300.00 for four months, and then being 
deprived of employment. Southwestern R. R. vs. Single- 
ton, 252. 

5. Future pain and suffering rendered reasonably certain from rail- 
road accident, form element of damages. Atlanta & W. 
Pt. R, R.vs. Fohnson, 259. . 

6. Widow suing for homicide of husband, adding interest to dam- 
ages at time of homicide, was not matter of law, but was 
question for jury. Central R. R. vs. Sears, 499. 


See Husband and Wife, 3-4; Municipal Corporations, 
10; Railroads, 13-16, 19, 23; Landlord and Tenant, 3; 
Negligence, 5. 


DEBTOR AND CREDITOR. 


1. Account for groceries to be furnished to one’s father opened, duty 
on debtor to notify grocer when to stop credit. Dunlap vs. 
Hooper, 411. 


2. State and individuals both being creditors of an insolvent, state 
is entitled to priority of payment in the distribution of the 
estate. Seay et al. vs. Bank of Rome et al., 609. 


3. Officer of state surrendering warrants for salary, and receiving 
treasury notes current at the time, amounted to payment of 
salary, whatever may have been the understanding with 
the treasurer. The failure to redeem the treasury notes 
was a different cause of action from that for the salary. 
Thweatt vs. State, 673. 


4. Creditor of husband, to avoid voluntary settlement on wife not 

recorded in three months, must have given credit on the faith 

of that property. Gentry vs. Cowan, McClung & Co., 720. 

5. Credit extended to firm of which husband was a member on 

general statement of another member that they had plenty 

of real estate, outside of their stock, to pay all debts, was not 

sufficient to show that this particluar piece was relied on. 
Lbid. 

See Jnterest and Usury, 1; Vendor and Purchaser, 2; 

Amendment, 8. 
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DEEDS. 


1. Paper in form.of deed not rendered testamentary by reserva- 
tion of life estate, with use and occupancy, in the maker. 
Williams et al., ex'rs, vs. Tolbert et al., 127. 

. Facts surrounding the making of papers offered as testament- 
ary in this case do not indicate that they were so intended by 
the maker. /éd. 

. Attestation by three witnesses, at suggestion of a lawyer, does 
not make instruments testamentary. /dzd. 

. Infant, deed of, voidable not void. Nathans vs. Arkwright 
et al., 179. 

. Recital of payment of one dollar as consideration of quit-claim 
deed, sufficient.. That it was not actually paid does not affect 
validity of conveyance. If not paid it was recoverable. Jd¢d. 

. Instrument, though in form of deed, evidently intended to pass 
no estate until death, construed to be a will. Sperder vs. 
Balster et al., 317. 


. Deed being absolute on its face, with possession thereunder, suit 
on the ground that it was intended as security for debt so that 
creditor could sell, reimburse himself and pay balance to 
debtor, that he had sold but paid nothing to debtor was de- 
murrable, no fraud, accident or mistake being alleged. Had/ 
vs. Waller, 48}. 

. Deed void for usury made to secure debt, on contest over title, 
charge was properly refused that deed could be foreclosed as 
an equitable mortgage superior to homestead taken after it 
was made. Anderson vs. Tribble, 584. 

. Homestead cannot be defeated by prior deed void for usury; 
nor can this be done by calling instrument an equitable mort- 
gage. J/béd. 

. Absolute deed to secure debt, though bond to re-convey on pay- 
ment be given, conveys title. Thaxton et al. vs. Roberts, 704. 


See Trust, 1; Estates, 1; Infancy, 1-5. 


DISTRESS WARRANT. 


1, Motion to dismiss counter-affidavit to distress warrant takes 
precedence of motion to dismiss warrant; but where counter- 
affidavit was sufficient to retain case in court, plaintiff was 
not hurt by failure to hear his motion first. Drake vs, Daw- 
Son, 174. 
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2. Counter-affidavit setting out facts amounting to plea of recoup- 
ment, and alleging “ that the sum distrained for, or some part 
thereof, is not due,” is good. Jézd. 

3. Distress warrant purporting to be based on affidavit of plaintiff, 
which was not sworn to by him, but by his attorney only on 
the best of the latter’s knowledge and belief, was bad, and 
was properly dismissed. /dzd. 

4. Distress warrant having been levied, and counter-affidavit made 
and returned into court, proceeding amounts to a suit for 
rent, and pending it an action.cannot be brought for rent 
covered by the warrant. Plea of /¢s endens would be good, 
unless former action was so defective that no recovery could 
be had on it. Chisholm et al. vs Lewts & Co., 729. 


DOMESTIC RELATIONS. See Contracts, 4; Husband and Wefe. 
DOWER. 


1, Widow, who is sole executrix and joint legatee with achild, mak- 
ing warranty deed to land individually and as executrix, is not 
entitled todowertherein. Churchill vs. Bee & Co. et al., 621. 


2. Having sold a portion of the realty and bought it herself, paid 


the co-legatee part of the price, and mortgaged the land to 
him to secure balance, amounts to election to take under the 
will, and she is not entitled to dower in such land. /dzd. 

3. Widow being executrix will not impair right to dower, but acts 
as such not consistent with exercise of right should be con- 
strued to manifest election to take under will in lieu of dower. 
lbid. 

4. Ignorance of estate by widow who was sole administratrix, or 
of her right to dower therein, cannot be set up by her to 
show that election was not made freely and knowingly. ézd. 


EJECTMENT. 

1. Homestead, taken subseqnently to making of deed to secure 
debt, is no defense to ejectment under deed. Thaxton et al. 
vs. Roberts, 704. 

2. Recovery in ejectment, though under deed to secure debt, is 
conclusive on all questions arising.under the deed and its 
consideration which would have been the subject of a legal 
defense. did. 


See Infancy, 6,7; Practice in Superior Court, 18. 
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EQUITY. 


1. Deed declared void for fraud, grantee holds alone as trustee for 
grantor and his heirs. Equity will not interfere at the in- 
stance of a purchaser from one who received a voluntary 
conveyance from the grantor after deed sought to be set aside 
was made. Bozeman et al. vs. Cox et al., 67. 


. Grantor has a clear legal remedy under facts of this case. dd. 

. Minority of members of church of congregational form of gov- 
ernment wrongfully seizing church property and retaining 
same exclusively, contrary to wishes of majority, and depos- 
ing officers and trustees, furnished ground for-equitable relief. 
Bates et al., trustees et al., vs. Houston et al., 198. 


. Security who has paid off part of 7. fa.is not entitled to equitable 
relief because purchaser of property from principal buys 7. fa. 
to protect himself. Cherry vs. Singleton, 206. 

. Persons seeking equitable relief must come with clean hands. 
May vs. Huntington, 208. 

. Money loaned, deed taken as security, and bond to reconvey 
given, if by inadvertance deed was not signed by debtor, 
bill for specific performance would lie. Storey vs. Weaver, 
296. 

. Motion to dismiss bill because there is common law remedy, too 
late at trial term. Coston vs. Coston, 382. 


. Bill to recover interest in property, alleged to have been illegally 
sold for taxes by sheriff and bought in by joint owner with 
complainant, failing to show legal or equitable title, dismissed 
on demurrer. Carver Cotton Gin Co.vs. Barrett & Caswell 
et al., 526. 


. Technically there is no non-suit in equity, but bill will be dis- 
missed where no recovery could be had under the evidence, 
Result being same, calling dismissal a non-suit will not cause 
reversal. Hart vs. Henderson, 568. 


. Decree should be based on verdict so far as it finds on facts 
submitted ; deductions of law by jury wilt be disregarded, 
and decree based on facts found and those admitted. 
Churchill vs. Bee & Co. et al., 621. 


. Equity laying its hand on an estate may fully administer it; but 
where, in consequence of priorities not fully exhibited in 
pleadings and verdict, chancellor remands details to be ad- 
justed by administrator under supervision of ordinary, this 
court will not interfere. Zdzd. 
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. Counsel fees for bringing fund into court should be fixed by the 
jury on proof of value of services, and the chancellor should 
decree payment ; but where the chancellor has decreed fees 
without a verdict, and they are reasonable, this court will not 
interfere ; especially where point is not insisted on. /dzd. 


. Equity is careful of rights of innocent purchasers. Boardman, 
next friend, et al. vs. Taylor et al., 638. 

. Long pending of first affidavit of illegality and that transactions 
between the parties cover considerable time, will not give 
equity jurisdiction, if issues made, or which can be made by 
amendment, can be determined at law on illegality. Guan, 
guardian, vs. Woolfolk, 682. 


. Surety or guarantor, whether complainant is, can be determined 
at law. ddd. 


. So also whether a surety be discharged by conduct of the holder 
of anote, or not. ddd. 


See Levy and Sale, 1; New Trial, 1 ; Constitutional Law, 
4; Amendment, 10-11; Injunction and Receiver, 8. 


ESTATES. 


1. Conveyance to a woman for life, with remainder to her children, 
coupled with a power in her to convey to trustees to hold 
until her youngest child becomes of age, and then to divide 
among all the children, with rights of survivorship between 
them in case some should die without issue; and in the event 
all should die leaving no issue, then over to certain children of 
the donor—vests the remainder absolutely in the children of 
the tenant for life on the youngest attaining majority, and the 
death of all or the last one after that event, without issue, 
will not entitle the donor’s other children to the property. 
Doty, admistrator, vs. Wray, administrator, 153. 


2. Will left estate during life or widowhood to wife of testator, 
with remainder to children ; on her marriage she was to draw 
out her portion to be used for life, and on marriage of any 
child he should draw out his portion, and balance be kept 
together till death of wife, then divided. In case of death of 
a child without issue, or leaving issue who should die before 
becoming of age, portion of such child should be divided 
among surviving children: e/d, that limitation over termi- 
nated with time of distribution. Child surviving wife and 
receiving distributive share, took absclutely. Baz/ey et al. 
us. Ross, administrator, et al., 254. 


v 66—49 
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3. Widow taking dower, and general legatees making agreed 
division before her death, shares so received vested absolutely 
and without limitation over. /dzd. 

4. Conveyance was made to trustee for woman for life, with re- 
mainder to such child or children as she might have z# esse at 
her death, and in default of children, to grandchildren living at 
uu e of her death, with power to trustee to sell and rein- 
vest with the consent and approbation of the person or per- 
sons for whose use he may, at any time, hold said property ; 
trustee sold with the consent of the life tenant only—a usee 
in remainder being in life at the date of the sale—life tenant 
survived all her children, and died leaving grandchildren: 
Held, that the sale by the trustee only conveyed the life estate, 
and did not divest the title of the grandchildren. Czty Coun- 
cil of Augusta vs. Radcliffe et al., 469. 


See Wills, 5. 


ESTOPPEL. 


1. One beneficiary of ordinance allowing encroachment on street 
is estopped from denying its validity as against another 
beneficiary. <Azrtland vs. Mayor, etc., of Macon, et al., 385. 

2. No estoppel under facts of this case. Harrold, Fohnson & 
Co. vs. Morgan, for use, 798. 

3. Surety on treasurer’s bond under act of 1876, who did not make 
oath as to capacity to respond, and who signed with knowl- 
edge that others did not make oath, possibly estopped from 
claiming discharge; especially since bond recited taking of 
oath, though none was attached. Mayo, sheriff, vs. Ren- 
Sroe, gos. 


EVIDENCE. 

1. Affidavit of witness used on motion for new trial to weaken the 
force of her testimony by interrogatories at the trial, was not 
admissible on a second trial, though witness had died and her 
interrogatories were again used. Sessman vs. Girardey et 
al., 78. 

2. Compromise decree between a city and tax payers to enjoin col- 
lection of special tax for subsequent year is not admissible in 
a suit by one of complainants to recover tax paid in prior 
years. Mayor, etc., of Savannah, vs. Feeley, 31. — 

3. Cross-interrogatories substantially answered by immediate re- 
sponse or reference to answers to direct interrogatories, tés- 
timony not suppressed. Schaefer vs. Georgia Railroad, 39. 
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4. Railroad sued for loss of goods, competent to prove by the 
agent of a connecting road delivery to it in good order. 
Lbid. 

. Agent may testify from books of the company kept by him ia 
the usual course of business, and proved accurate, though he 
never saw the goods. J/déd. 

. Writing being lost, or beyond the jurisdiction of the court, 
secondary evidence is admissible. /dzd. 

. Sale of paper proved to show fraudulent intent, on indictment 
for forgery, after proof of alteration whereby value was 
changed. Berrisford vs. State, 5. 

. Railroad sued for damages resulting from a fall from a buggy, 
caused by the frightening of the horse by the blowing of de- 
fendant’s whistle, plaintiff's statements as to malice of defend- 
ant’s agent, made a short time after. injury and at a different 
place to which he went, are not a part of the res geste. 
Newsom vs. Georgia Railroad, 57. 

. Engineer, statements of, after injury and at different place, indi- 
cating his feelings toward injured person, not admissible 
against railroad. /dzd. 

. Parol testimony not admissible to show demurrer and overruling 
of same, rendering point made res adjudicata. DuBignon 
vs. Tufts, 59. 

. Contract, what was, being in issue, it was competent to show by 
one who knows what was the mutual understanding between 
the parties. Foley, Bro. & Co. vs. Abbott & Bro., 115. . 

. Understanding of one party to contract on which he acts with 
knowledge of the other party or his agent, may be shown. 
Tbid. 

. Ciphers or symbols used in business may be explained by one 
who knows their meaning. /déd. 

. Contract signed by counsel for one side only, hardly competent 
to prove by the signer assent of the other counsel, since 
dead, and admit paper. King vs. Dillon, 131. 

. Forgery, on trial for, paper in these words: “ George, let the 
boy have $2.00 worth of what he wants,” was not inadmissi- 
ble on account of uncertainty. Burke vs. State, 157. 

. Suit being on open account for goods purchased, and defense 
being that purchase was by defendant's father, to whom they 
should have been charged, evidence that defendant proposed 
to open account with plaintiff's clerk, who stated he would see 
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plaintiff, which he did, and received authority, admissible, 
though in absence of defendant. Dunlap vs. Hooper, 211. 


. Such evidence did not alter result in this case. zd. 


- Books of plaintiff were admissible to show to whom goods were 
in fact charged. dd. 


. Books being proved to be books of original entry and correctly 
kept, entries made by plaintiff himself were admissible, 
though he kept a clerk. Jdzd. 

. Same not inadmissible because they had formerly belonged to a 
firm of which other partner retired and plaintiff continued to 
use books. /dzd. 


. Books identified by clerk, instead of plaintiff, sufficient. ézd. 


. Two disinterested persons, on oral request of owner and rail- 
road, made survey of damaged freight and reported on same ; 
but matter not adjusted, and suit brought; report was not 
admissible, though in writing, and though it had long been 
the custom of the railroad at that point to adjust such dis- 
putes in that manner. Central Railroad vs. Rogers, 251. 


. Pending caveat of will, executor loaned money to goo and sol- 
vent parties, in 1857 or 1858. On suit by usees of estate 
against his heirs, such loan and failure to collect by reason of 
the war, stay laws, etc., could be shown as illustrating dona 
fides. Walker et al. vs. Walker et al., 253. 


. Declaration alleging injury to railroad employé, by negligence 
of co-employé causing accident by which fingers and a por- 
tion of hand were mashed so as to necessitate amputation, 
thereby permanently diminishing capacity to labor one-half, 
evidence of age and capacity to labor was admissible. A¢/anta 
&»~ West Point Railroad vs. Fohnson, 259. 

25. All material facts as to capacity, health, etc., being given, wit- 
ness could state how much less he could do after than before 
injury. Jdzd. 

26. Standard life tables may be introduced to show expectancy of 
life, in suit for permanentinjury. /d¢d. 

27. Positive testimony superior to negative: rule does not apply 
to contradictory statements of witnesses with equal facilities 
for knowing existence of fact; applies where one states a 
thing occurred, and another did not see or hear it, though it 
might have occurred. /déd. 
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. Promissory note not expressing entire contract, letters contain- 
ing remainder thereof admissibie against one who took after 
maturity. Marietta Savings Bank vs. Fanes, 286. 


. Letters lost, contents provable by parol. Jdzd. 

. Murder, defense to charge of, being existence of continued feud 
causing fear of defendant’s life, origin and circumstances of 
feud admissible. Coxwell vs. State, 300. 

. Record of conviction of principal in first degree shows conclu- 
sively his conviction and frzma facze his guilt, on trial of 
principal in second degree. /dzd. 

. Several charged as principals and severing, no presumption 

’ from conviction of one as to others. /dzd. 


. Interrogatories, for refusal to suppress to cause reversal, it must 
appear that objection was made in writing and notice given 
to other party before case was submitted to jury. Galceran 
us. Noble, Fr., et al., 367. 

. Statements of agent dum fervet opus admissible against prin- 
cipal. Jdzd. 
. Indorsement, it may be shown by parol that object of was 
merely to ‘pass title, not create liability, in suit by one who 
took after dishonor. /dzd. 
. Merchant testifying positively to correctness of statement of 
stock made up by himself and clerk, although first entered 
on book, books being beyond jurisdiction of court and inac- 
cessible to witness, evidence was admissible. Petersburg 
Savings and Insurance Co. vs. Manhattan Fire Insurance 
Co.. 446. 
. Certificate purporting to have been signed by justice of the peace 
was attached to interrogatories for identification; witness states 
that certificate is “in the handwriting of Stockdale, attorney, 
and Bacot, justice of the peace:” it may be inferred that 
meaning of witness is that Stockdale wrote and Bacot signed ; 
and paper is admissible. /dzd. 

. Insurance policy sued on, and failure to obtain certificate of 

nearest magistrate, and obtaining from other magistrates, 

being alleged as badge of fraud, certificate actually obtained 
from nearest magistrate stating loss to be dona fide of good 
stock of goods, was admissible, though not fully up to re- 

quirements of policy. ddd. 

. Murder case depending on circumstantial evidence,killing and rob- 

bery being proved, and that shortly before deceased had certain 
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bills, evidence was admissible that on same day prisoner had 
like bills about his person, which he endeavored to conceal by 
throwing behind him, and of which he denied all knowledge 
on inquiry. Betts vs. State, 508. 


. Deceased having been apparently killed by blows from blunt 
instrument, maul found near him, not in its usual place, his 
hat found a short distance from him, and his shirt with blood 
on it, were admissible. /d¢d. 


. Part of conversation elicited by one party, balance may be 
brought out by opposing party. /dzd. 


. Will providing that proceeds of certain property should be 
equally divided among legatees already named, and certain 
legatees being named in two preceding items, will was not am- 
biguous, and parol testimony was not admissible to show what 
legatees were intended. Carson et al.vs. Searcey, ex'r, et al. 


J55O- 

. Levy referring to invoice of goods attached, and none being 

attached at trial, parol testimony was admissible to show that 

same invoice was attached to this levy as to another on same 
stock, and which was before the court, W¢/son, assignee, vs. 

Stricker & Co., 575. 

. Written evidence is higher proof than oral; contract or agree- 

ment reduced to writing and assented to, writing is best evi- 

dence of same. Anderson vs. Tribble, 584. 

. Testimony taken down on former trial is admissible to show 

contradictory statements, but is not conclusive. /dzd. 

. Several persons being jointly indicted for larceny, and one ques- 
tion being as to confederacy, a written order given by them 
jointly for the purpose of drawing the money found on their 
persons and taken from them by the arresting officer, was 
admissible. W7/son vs. State, 592, 

Fact that amount stolen was paid to loser by attorneys of pris- 
oner, was also admissible. /d¢d. 

. Holder of 7. fa. having no right to claim a fund in sheriff's 
hands, that he allowed it to be applied to another claim is 
immaterial. Freeman, trustee, vs. Mayor, etc., of Atlanta, 
Sor use, 617. 

Mistake in drawing deed sought to be reformed,by adding omitted 
provision, proof of mistake is irrelevant against a dona fide 
purchaser for value, counsel admitting that they could not 
show notice to him. Boardman, next friend, et al. vs. 
Taylor et al., 638. 
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50. Bank being agent to negotiate a loan, and having consummated 
same, that borrower (who was a trustee) deposited” the 
money in bank, and afterwards drew checks on it for his own 
use, with knowledge of the bankers, did not affect the former 
principal, and was inadmissible against him. dzd. 


. Cestuz que trusts of full age having signed an application for 
leave to convey realty to secure a loan for the benefit of the 
trust estate, in a contest with an innocent holder under such 
order, it was not admissible to show that they never read the 
application nor had it read tothem. /dzd. 


. Mechanic’s lien having been foreclosed against person in posses- 
sion of property, and subsequently bill having been filed against 
true owner to subject improvements, evidence was admissi- 
ble to show that complainant was not a mechanic. Gaskz/] 
et al.vs. Davis, 665. 


. Note being payable at a national bank, on plea of discharge of 
indorser by reason of failure to protest and give notice, it was 
not admissible to show that note had never been negotiated 
or left at a chartered bank, and was not intended to be so 
negotiated or left. Anthony vs. Pittman, 7or. 


. Letters of administration were not inadmissible because they did 
not mention -realty. Province of letters is to prove appoint- 
ment; the law gives authority. Lamar, administrator, vs. 

* Sheffield, 710. 

. Trover being brought on lost bill of sale, and testimony being 
conflicting as to its contents, evidence of admissions of holder 
of bill as to the nature of his claim on the property, was ad- 
missible. Leggett vs. McLendon et al., 725, 

56. Statute of limitations being pleaded to action of trover, evi- 
dence was admissible to show how holder acquired possession. 
Lbid. 

57. Paper produced under -notice need not be proved, provided 
party producing claims any benefit thereunder. Campdéell, 
administrator, vs. Roberts, 733. 


58. Inculpatory statements made by defendant's brother in his pres- 
ence and under circumstances which warrant inference that 
he heard them, are admissible, question whether they were 
heard being left to jury. Moye vs. State, 740. 


See Practice in Superior Court; 21; Amendment, 13. 


EXECUTIONS. 


1. Security paying off 7. fa. in part, not entitled to control same 
to reimburse himself. Cherry vs. Singleton, 206. 
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2. Tax fi. fa. transferred since act of 1875, and not recorded in 
- thirty days, transferree cannot enforce as a lien on property 
of defendant. Hoyt vs. Byron et al., 351. 


See /ilegality, 1; Injunction, 6, Fudgments, 11; Tax, 18. 


FORCIBLE ENTRY AND DETAINER. 


1. Plaintiff was in possession of only a small part of a tract of 
land ; defendant bought part in dispute, and claimed title for 
several years ; lines had been laid out, and plaintiff had re- 
cognized defendant’s rights in land; defendant used no other 
force or violence than causing rails to be split and fences 
erected. Plaintiff could not recover on writ of forcible en- 
try and detainer. Stuckey vs. Carleton, 215. 


2. This remedy not intended to test title or prevent trespass; only 
inquiry is as to possession and force. /6zd. 


FRAUD. ’ 

1. City contracted with G. & Co. to do certain work on specified 
terms, engineer in employment of city to decide amounts to 
be paid, kind of work, etc. G. & Co. sub-let part of work 
to J. & Co. on same terms as on original contract, monthly 
estimates to be made by engineer, and G. &.Co. to pay thereon, 
less 20 per cent.: //e/d, that award of engineer was binding 
except for fraud; and to set aside for fraud, city and J. & Co. 
were necessary parties, and G. & Co. must be connected 
with the fraud. Green & Co. vs. Fackson & Co., 250. 

2. Declaration in attachment founded on award of engineer can- 
not be amended by alleging same to be fraudulent. /dzd. 

3. Knowledge of facts claimed to be fraudulent by J. & Co., not 
giving up work (as they had a right to do under contract), 
but continuing same and receiving pay on estimates of en- 
gineer, showed acquiescence in correctness of award. J/dzd. 

4. Fraud, existence of, so as to avoid statute of limitations, is for 
the jury, not the court. Walker et al., vs. Walker et al., 253. 


FRAUDULENT CONVEYANCE. See 7ruszé, 2. 


GARNISHMENT. 


1. Affidavit of attorney to obtain garnishment which stated amount 
due and that deponent had reason to believe that his client 
‘will apprehend the loss of the same or some part thereof,” 
etc., was not sufficient. Avox, adm'r, vs. Summers et al., 
256. 
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2. Garnishee (prior to 1880) misled by justice stating he had till 
next term to answer, did not prevent judgment against him. 
Farley vs. Bloodworth & McDaniel et al., 349. 


See Attachment, 5. 
GOVERNOR. See Parties, 7, 8. 
HABEAS CORPUS. See Ordinary, 1. 
HANDWRITING. See Witness, 12. 


HOMESTEAD. 


1. Execution issued by comptroller-general against defaulting tax 
collector and his sureties is an execution for taxes, and may 
be enforced against homestead. Cahn et al. vs. Wright, 
comptroller-general, 119. 


. Surety’s propetty levied on under such 7. fa. and money in 
court claimed as exemption, on muney rule /., fa. took pre- 
cedence. did. 


. Undivided interest in land being sold at sheriff's sale, subject to 
homestead right, partition was necessary before homestead 
set apart; then laid off from part allotted to purchaser. 
King vs. Dillon, 131. 

. Claimant of homestead could not agree with purchaser of un- 
divided interest at sheriff's sale to include improvements in 
the homestead, to the exclusion of co-tenants, before parti- 
tion. J/did. 

. Beneficiaries were not concluded by judgment rendered against 
their husband and father after homestead was set apart, on 
settlement of estate of which he was executor; they could 
certainly attack it for defects on face of same. Merritt vs. 
Merritt et al., 724. 

. Deed void for usury does not defeat homestead right; nor can 
same result be attained by calling instrument an equitable 
mortgage. Anderson vs. Tribble, 584. 

. Limitation on suing to recover homestead, provided by act of 
1876, made no exception in favor of married women or minors. 
Pittman, next friend, vs. Matthews et al., 600. 

. Homestead, taken subsequently to making of deed to secure 
debt, is no defense to ejectment based on that deed. Thaxton 
et al. vs. Roberts, 704. 


See Jnterest and Usury, 2. 
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HUSBAND AND WIFE. 


1. Agreement that wife should live at her sister's, husband living 
at a different place, and that he would support her, amounted 
to voluntary separation, and petition for alimony could be 
brought. Hawes-vs. Hawes, 142. 


. Separate estate of wife appearing, and that husband had chil- 
dren by former wife, amount of such separate estate as com- 
pared with his, and his obligation to support other members 
of family, should be inquired into in fixing amount of ali- 
mony. J/déd. 


. Husband’s death, to give right of action to widow, must have 
been caused by some act or by criminal negligence of defend- 
ants. Daly vs. Stoddard, trustee, et a/., 145. 


. Declaration alleging that building was erected by defendants 
with platform as only means of ingress and egress, and 
rented, that husband was endeavoring, at instance of tenants, 
to move an iron safe into building when platform gave way 
and he was killed, resulting from improper and faulty con- 
struction of same by landlords, was demurrable. /dzd. 

. Husband suing as next friend of minor wife, latter becoming of 
age pending suit, declaration may be amended by striking 
representative character, and leaving suit in name of husband 
and wife. Bryant, ex’r de son tort, vs. Helton et al., 477. 

. Consent of wife to husband’s deed to secure debt is not essen- 
tial to passing of title. Thaxton et al. vs. Roberts, 704. 

. Creditor of husband, to avoid voluntary settlement on wife not 
recorded in three months, must have given credit on the faith 
of that property. Gentry vs. Cowan, McClung & Co., 720: 

. General statement of member of husband’s firm, to which credit 
was given, that they had real estate enough, outside of their 
stock, to pay all debts, was not sufficient to show that this 
particular piece was relied on. /ézd. 


See /njunction, 3. 


ILLEGALITY. 


1. Tax 7. fa. transferred and levied at the instance of transferree, 
affidavit of illegality alleging payment in full subsequently to 
transfer was good; nor did surplus statements as to time, 
place and manner of payment render it demurrable. Weems 
vs. Stokes, 88. 
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2. Allegation in affidavit of illegality that the court had no juris- 
diction because defendant did not reside in the’county, is not 
good. All grounds of jurisdiction should be negatived. 
Fordan vs. Carter, 254. : 

3. Allegation that a bill had been filed to enjoin the levy, and that 
the hearing of the application for injunction had been set, by 
agreement with plaintiff's attorneys, on a day beyond the 
day of sale, was insufficient. /dzd. 

4. Pending case on illegality, leave being granted and f. fa. with- 
drawn and levied on other property, second affidavit may. be 
interposed. Guan, guardian, et al.vs. Woolfolk, 682. 

5. Authority being granted to withdraw /. fa. for re-levy, advertise- 
ment and sale transcend such authority; as to such matter hap- 
pening since first illegality was taken, second affidavit may be 
interposed. /dzd. 


See Clazm’, z. 


INDORSEMENT. 


1. Issue being whether indorser of a note was discharged by fail- 
ure to protest and give notice, or whether protest and notice 
were waived, charge that certain facts would authorize holder 
to believe that they were waived, was error. Anthony vs. 
Pittman, 7or. 

2. Indorser having waived protest and notice, subsequent effort by 
holder to protest, would not affect previous waiver. Fact of 
waiver being in issue, subsequent effort to protest could be 
proved as tending to show there had been no waiver, but was 
not conclusive. J/ézd. 

3. Note being payable at a national bank, on plea of discharge by 
reason of failure to protest and give notice, it was not ad- 
missible to show that note had never been negotiated or left 
at a chartered bank, and was not intended to be so negotiated 
or left. ddd. 

4. Written waiver of “demand and notice” of note payable at 
bank, by indorser, is waiver of demand and refusal and pro- 
test therfeore. National Exchange Bank vs. Kimball et al., 


753: 
See Evidence, 35. 


INFANCY. 


1. Deed of infant is voidable, not void. Nathans vs. Arkwright et 
al., 179. 
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. Minor must disaffirm deed in reasonable time after removal of 
disability. /dzd. 

. Reasonable time, what is, depends on facts of case; not more 
than seven years. Jdzd. 


. Minor remainderman conveying interest in property was not ex- 
cused from disaffirming deed in reasonable time after attaining 
majority, because right to bring ejectment had not accrued. 
Tbid. 


. Remainderman sixteen years of age joining her brother of full 
age in quit-claim to land indorsed on back of deed from her 
mother, who was life tenant, which was attested by her 
father, after lapse of twenty years from majority, and the erec- 
tion of valuable improvements by dona fide purchaser, can 
not recover. In such case ignorance is no protection against 
prescripton. dd. 

. Minor plaintiff in ejectment dying, legal representative may be 
made party, and case proceeds. Dean, ex’r, vs. Feeley et al., 
273}. 

. Minor plaintiff dying, declaration cannot be amended by adding 
demises in name of guardian and representative. /dzd. 


See Statute of Limitations, 9; Administrators and Ex- 
ecutors, 10; Trusts, 6-7. 


INJUNCTION AND RECEIVER. 


1. Evidence conflicting and facts doubtful, grant or refusal of in- 
junction not reversed. Saddler vs. Lee et al. 45; Thaxton 
et al. vs. Roberts, 704; Taylor, trustee, et al. vs. Dyches, 712. 


2. Debt not being originally charged to trust estate, no adjudication 
of liability having been had, and evidence being conflicting, ap- 
pointment of receiver on account of trustee’s insolvency, was 
properly refused. Hatcher & Baldwin vs. Massey, trustee, 
et al., 66. 

3. Bill by wife to set aside conveyance under sheriff ’s sale against 
her husband and enjoin dispossession, showing that her claim 
rested on a voluntary conveyance after debt under which sale 
was made was contracted, for the purpose of defrauding 
creditors, injunction properly refused. May vs. Huntington, 
209. 

4. Homestead, dower and year’s support all being in dispute be- 
tween a widow and the administrator of her husband, the 
latter being insolvent, aud proceeding to sell the homestead, 
there was no error in granting injunction, with leave to amend 
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the bill so as to settle all questions. Sears, adm'r, vs. Odell 
et al., 274. 

. Discretion of chancellor in granting or refusing injunction not 
controlled unless abused, or some well recognized principle 
of law or equity is violated. N/7sdet, trustee, et al. vs. Sawyer, 
trustee, et al.; Coch, next friend, vs. Whitsett, ex’r, et al.,; 
Carroway vs. Lockett; Auraria Gold Mining Company vs. 
Wahl, 256; Carter et al. vs. Monroe et al., 755. 

. Fit. fa. being levied and claim interposed, on second /. fa. being 
levied, holder of first is not entitled to injunction on the 
ground that land will bring nominal amount and purchaser 
get good title, and that he is too poor to bid on it. Sanders 
us. Foster, trustee, 292. ; . 

. Receiver is not entitled to demand jury to pass on his accounts ; 
but if case be sent to auditor, and exceptions of fact be filed to 
report, he may demand jury. Akers, receiver, vs. Veal et 
al., 702. : 

. Creditors’ bill being filed and receiver appointed pending attach- 
ment suit against debtors, after judgment receiver cannot be 
compelled to pay same by rule. 607. 

. Equity of bill resting on allegation that counsel entertained 
some of the jury who tried a case at law now sought to be 
enjoined, and there being ccnflict as to the fact, discretion of 
chancellor in refusing injunction will not be controlled. 
Driskill vs. Cobb et al., 649. 

. Equity hesitates to enjoin judgment at law. Jéid.; Gunn, 
guardian, et al. vs. Woolfolk. 682. 

. Threatened sale can be as easily stopped by iliegality as in- 
junction, and latter should not be granted. /dzd. 

. Harsh remedy of injunction not granted unless ordinary course 
of legal proceedings would not give full relief. Barnes et al. 
vs. Hartwell, by next friend, 755. 

See Constitutional Law, 4. 


INSURANCE. See Evidence, 37; Principal and Agent, 6. 


INTEREST AND USURY. 

1. Debt having been secured by deed, judgment obtained, deed back 
to debtor made and 7. fa. levied, debtor could not then set 
up usury in original deed. Hightower vs. Beall, Spears & 
Co., 102. 

2. Wife, in such case, obtaining homestead after security deed was 
made, could not plead usury. Jd¢d. 
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3. Title tainted with usury is void,whether made directly from debtor 
to creditor, or whether debtor holding equitable title causes 
third party holding legal title to convey to creditor. Harro/d, 
Fohnson & Co.vs. Morgan for use, 798. ; 

4. Defense of usury in matters of account is personal privilege ; 
but judgment creditor may set up usury to avoid title and 
subject debtor’s property. /d¢d. 

5. Deed void for usury does not defeat homestead right; nor can 
that result be attained by calling instrument an equitable 
mortgage. Anderson vs. Tribble, 584. 

6. Payment by borrower to bank of a sum of money to negotiate 
a loan, though bank acted as agent of lender, to whom legal 
interest was paid, did not taint transaction with usury, lender 
having received none of such money, and having no knowl- 
edge of it. Boardman, next friend, et al. vs. Taylor et al, 
6378. 


INTERROGATORIES. 


1. Cross-interrogatories substantially answered by immediate re- 
sponse or reference to answers to direct interrogatories, 
testimony not suppressed. Schaefer vs. Georgia Railroad, 39. 

2. Refusal to suppress interrogatories, to cause reversal, it must 
appear that objection was made in writing and notice given 
to other party before case was submitted to jury. Galceran 
us. Noble, Fr. et al., 367. 

3, Failure to exhibit to commissioners in Delaware books which 
witness states are in Mississippi, no ground for suppressing 
interrogatories. etersbury Savings and Insurance Co. vs. 
Manhattan Fire Insurance Co., 446. 

4. Witness cannot be required to attach merchant’s books to inter- 
rogatories; transcript should be asked for. Jdzd. 


See Evidence,1; Practice in Superior Court, 17. 


JOINT STOCK COMPANIES. See Corporations, 6, 7. 
JUDICIAL INTERFERENCE. See Offcers, 2, 3. 


JUDGMENTS. 


1. Order making return of partitioners judgment of court, not 
collaterally attacked and excluded on the ground that pro- 
ceedings to obtain partition were not properly recorded, or 
that only one partitioner went on the land. XAzug vs. Dillon, 
ijl. 
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. Motion to vacate judgment and reinstate case depends on cir- 
cumstances of case. S/orey vs. Weaver, 296. 


. Properly overruled in this case. /d7d. 


. Motion to set aside judgment by default and reinstate case to 
allow pleading to merit, substantially same matters as in pro- 
posed plea being res adjudicata, motion was properly over- 
ruled. Storey vs. Weaver, 296. 


. Beneficiaries of homestead were not concluded by judgment ren- 
dered against husband and father subsequently to setting apart 
of same, on settlement of estate of which he was executor. 
They could certainly attack it for defects on its face. Jer- 
ritt vs. Merritt et al., 324. 


. Executor cited for settlement, judgment de donzs proprits will not 
be rendered in absence of plea of me ungues executor, release to 
himself, Alene administravit or plene administravit preter. 
Lbid. 


. Suit brought against certain persons for materials furnished, 
and judgment prayed both against them and foreclosing lien 
on property alleged to be held by them as a joint stock com- 
pany, judgment against them as individuals not so illegal as 
to be set aside on motion or by affidavit of illegality. Rem- 
edy in Code §§3367 to 3375 cumulative. Mosely et al, vs, 
Fones, 406. 

. Case tried, and exceptions taken both to refusal of new trial and 
form of decree, dismissal of writ of error affirms judgment 
as pronounced, and bill of review does not lie for errors ap- 
parent on-face of record. Price et al. by next friend, vs. 
Lathrop & Co. et al., 545. 


. Bill of particulars not attached to declaration, failure can be 
cured by amendment; judgment not set aside. W/son, as- 
signee, us. Stricker & Co. et al., 575. 

. Pleadings insufficient to support verdict or judgment, latter will 
be set aside. did. 


. Justice rendering judgment on note not at court room, /. fa. 
was void, and payment and entry thereon did not prevent bar 
of statute as to note. Reed vs. Thomas & McNeal, 595. 


. Recovery in ejectment, though under deed to secure debt, is 
conclusive on all questions arising under deed or its consider- 
ation, which would have been subject of a legal defense. 
lbid. 


See Bankruptcy. 1; Attachment, 1, 4, 5, 7; Claim, 1; 
Trust, 7. 
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JURISDICTION. 


1. Justice of peace in one county may adminis‘er oath and issue 
warrant to dispossess tenant holding over in another. Du- 
Bignon vs. Tufts, 59. 

2. Probate of wills, court of ordinary has exclusive jurisdiction of. 
Will cannot be proved and introduced in evidence in supe- 
rior court. Sperber vs. Balster et al., 317. 

3. Habeas corpus, ordinary has jurisdiction to issue and try to de- 
termine rights of husband and wife living separately to pos- 
session of children. Moore vs. Moore, 3236. 

4. Execution issued by governor and levied by sheriff attacked by 
bill as founded on no constitutional law, sheriff was substan- 
tial party, and superior court of his county had jurisdiction. 
Mayo, sheriff, vs. Renfroe, 408. 

5. State authorizing suit against herself on certain stipulations and 
for certain cause of action, courts cannot consider other 
cause of action, or broader equities than those included in 
the grant. Thweatt vs. the State, 673. 


See /ilegality, 2. 


JURY. 


1. Names of jurors not in box or on list, not good ground for new 
trial when first urged after verdict. Stewart vs, State, go. 

2. Jury of five in city court of Atlanta is authorized by statute and 
not unconstitutional. The acts of December 16th and 17th, 
1878, are not applicable to city court of Atlanta. Downing 
us. State, 170. 

3. One of grand jurors having been a member of coroner’s jury 
who found that deceased came to his death at the hands of 
present defendant, not good plea in abatement to indictment. 
Betts vs. State, 508. 

4. Judges of law and fact, in what sense jury are. Rodinson vs- 
State, 517; Malone vs. State, 5379. 


See Criminal Law, 22, 27; Witness, 7. 


JUSTICE OF THE PEACE, 


1. Declaration set out cause of action against a railroad for dam - 
age to personalty, summons with copy attached and referred 
to was served on agent; action was not fatally defective 
against railroad, because summons was directed to agent in- 
stead to railroad. Western and Atlantic Ratlroadvs. Kirk 
patrick, 86. 
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2. Note being placed in hands of justice for suit and collection, it 
was error to dismiss case because plaintiff did not appear. Jus- 
tice shouid proceed to trial and produce note. Hitch vs, 
Lambright, F. P., 228. 


3. Case dismissed erroneously on account of absence of plaintiff, 
whether justice is subject to rule, depends on his good faith. 
He is liable to rule for malfeasance, not for error in judgment. 
lbid. 


4. Garnishee (prior to 1880) misled by justice stating that he had 
till next term to answer, did not prevent judgment against 
him. Farley vs. Bloodworth & McDowell et al., 349. 


See Jurisdiction, 1; Fudgments, 11. 
JUSTIFICATION. See Slander, 1. 


LANDLORD AND TENANT. 


1. Justice of the peace in one county may administer oath and issue 
warrant to dispossess tenant holding over in another. Dau- 
Bignon vs. Tufts, 59. 

2. Affidavit to dispossess tenant holding over cannot also serve the 
purpose of recovering personalty. Inclusion of personalty 
therein does not vitiate, but is surplusage. /dzd. 


3. Bath-room and water-closet were appurtenant to two rooms, 
one in exclusive possession of tenant, the other controlled by 
landlord, though tenant carried key to common hallway ; 
damages occurred to tenants on floor below from careless use 
of bath-room; landlord was liable, though not personally 
concerned in negligence. ones et al., executors, vs. Fretd- 
enburg & Co., 505. 


LAWS. 


1. Section 167 of Code, giving remedy on official bonds, though not 
executed, filed, etc., as provided by law, does not include 
summary execution since allowed against treasurer and sure- 
ties by act of 1876. Mayo, sheriff, vs. Renfroe, go8. 


2. Oath of sureties on treasurer's bond under act of 1876, require- 
ment of, is not merely directory, but primarily for benefit of 
state, and secondarily of co-securities. Failure to take oath 
would discharge other sureties unless estopped by their own 
conduct. /dzd. 


See Corporations. 3; Municipal Corporations, 11-12; 
Constitutional Law; Furisdiction, 5. . 


v 66—50 
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LEGACY. See Wills, 5; Estates, 2. 


LEVY AND SALE. 


1. Purchaser of land under void execution in favor of himself as ad- 
ministrator, when ejected by defendant, cannot maintain bill 
against the holder of a senior 7. fa. to which the money was 
applied, the defendant in 7. fa. and the sheriff to compel a 
refunding of the proceeds of sale, by simply alleging collusion 
in withdrawing older 7. fa. and allowing sale under void 
fi. fa. Edenfield vs. McLeod et al, 71. 

. Officer being unable to write, entry of levy written out by another 
in his presence and by his procurement, and signed by him 
with his mark, is good. Cox ef al. vs. Montford, administra- 
trix, 62. 


. Notice to tenant of levy on realty, requirement of, is directory ; 
failure to give notice does not render levy void. /¢z2. 

. Levy dated six days before attachment on which it is founded, 
is illegal. W<lson, assignee, vs. Stricker & Co. et al., 575. 

. After levy has been made and claim interposed, but before 
papers have been returned into court, new levy on other prop- 
erty may be made without order of court. Wyatt vs. Chap- 
man, 727. 

. Entry of levy, after describing a tract of land levied on as the 
“factory tract,” added, “also about ninety acres of land lying 
on the west of said factory tract and west of Alcora river— 
all of said land lying in Newton county:” Ae/d, that such 
levy will not be dismissed as too general. PAz//ips, Fr., vs. 
White et al, 753. 

See /iegality, 2-7 ; Evidence, 43. 


LICENSE. See Zax, 1-5. 


LIENS. 


1. Affidavit to foreclose lien on steam saw-mill must show demand 
for payment after debt became due. Mzlam vs. Solomon, 55. 

2. State’s lien on property of depository attached from date of ex- 
ecution of bond, and on default governor could issue execu- 
tion as against a defaulting treasurer. Seay et al. vs. Bank 
of Rome et al., 609. 

3. State's lien is not limited to property which can be reached by 
levy, but covers choses in action. /dzd. 
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. Assignee of bank for benefit of creditors, and creditors whom he 
represents, stand in no better situation than bank as to prior 
equitable liens. dd. 

. Tax lien of city of Atlanta attached on April 1st. Subsequent 
sale of land, failure to pay purchase money, judgment against 
vendee, filing deed to him and selling under 7. fa., did not 
divest lien of city. Sheriff's sale conveyed what vendee had ; 
lien was on what vendor had. Freeman, trustee, vs. Mayor, 
etc., of Atlanta, for use, 617. 

. Transferee of tax 7. fa. could not claim fund arising under 
sheriff's sale, and it was irrelevant to show that he permitted 
it to be paid to purchase money f. fa. bid. 

: 63 Ga., 645, considered and re-affirmed. Gaskill et al. vs. Davis, 
665. 

. Mechanic foreclosing lien on improvements against party in 
possession as owner, how far affected by knowledge of true 
owner? Quere. 

. Mechanic having foreclosed lien as against party in possession 
of property, and subsequently filed a bill against true owner 
to subject improvements, latter had all defenses which he 
would have had if originally declared against, including de- 
fense that plaintiff was not a mechanic. /d¢d. 

. Mechanic’s lien is only on improvements made and material used 
by him, and not on entire premises. dd. . 

. Affidavit to foreclose laborer’s lien must state that work was. 
done by plaintiff ; that defendant is indebted to him for work 
done is not sufficient. Mabry vs. Fudkins, surviving part- 
ner, 772. 


LIS PENDENS. See Attachment, 10; Distress Warrant, 4. 
LOST PAPERS. See Morigage, 3. 
MACON. 


1. Municipal authorities of Macon had power to allow encroach- 
ments on streets. Azrtland vs. Mayor, etc.,of Macon et al., 


I85. 
MANDAMUS, 


1. Does not lie to compel officers of bank to transfer stock except 
under judicial sale. Bank of State of Georgiavs. Harrison, 


696. 
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MASTER AND SERVANT. See Raélroad, 10, 79. 


MINORS. See /nfancy. 


MONEY RULE. See Practice in Superior Court, 22-23. 


MONROE COUNTY, 


1. Commissioners of roads and revenues of Monroe county have 
no jurisdiction to remove obstructions from private ways 
such jurisdiction is in ordinary. Bazley, agent, vs. Baze- 
more et al., 5.37. 


MORTGAGE. 


1. Personalty having been levied on, claimed and found subject, 
claimant being also defendant in 7. fa., may file affidavit of 
illegality on new grounds. Harper vs. Gramling, Spalding 
& Co., 276. 

2. Affidavit to foreclose chattel mortgage must show that defend- 
ant resides in the county where foreclosure is made. /6zd. 


3. Lost mortgage cannot be summarily established. Lz¢/lefield 
& Bro. vs. Clary, 722. 


“MUNICIPAL CORPORATIONS. 


1. Right to run omnibuses, wagons, etc., to depots, whether in- 
cluded in business of keeping public stables in a city, depends 
on custom. This, to be binding on authorities, must be so 
universal as to make the two occupations parts of the same 
business. Mayor, etc., of Savannah vs. Feeley, 71. 


2. Recovery of money paid for licenses to municipal corporations 
having power to issue same, not to be encouraged by the 
courts. /dzd. 


3. Voluntary payments not recoverable. /éd. 


4. Agents of city had the right to let off water from time to time 
from reservoir of water works, to carry out the objects thereof, 
provided they did so with the care of a prudent man whose 
own crops were growing below, and provided it did no more 
harm than nature’s floods would have done had there been no 
reservoir, and provided the flow, in the absence of high water, 
would not have more than filled the natural bed of stream. 
Brown vs. City of Atlanta, 71. 

5. Owner of land on stream below reservoir suing for damage 
from overflow, law is similar to that in case of damage from 
ordinary mill-dam, /d¢d. ) 





INDEX. 799 





. Onus, in such case, is on plaintiff to show that reservoir and 
water therefrom were preponderating causes of damage. 
Lbid. 


. Charter power to alter grades of streets involves legislative act. 
After this, the mere construction of work is ministerial. 
Fuller vs. City of Atlanta, So. 


. Power to grade streets conferred by charter, city is not liable 
for injuries to adjacent property owner, provided reasonable 
care and skill be exercised in the performance of work, in © 
the absence of any special provision of charter. /dzd. 


. Stoppage of mouth of sewer in connection with and pending 
grading of street, is a proper item of damage in suit for im- 
proper grading; stoppage of sewer at a different time would 
be a separate cause of action. /dzd. 


. Party leaving safe, convenient and well-lighted sidewalk several 
feet and falling into excavation, municipal corporation is not 
liable, and non-suit should be granted. A/cter, if excavation 
were so near to ordinarily travelled way that one would be 
liable to fall in from ordinary accidents of travel. Ze¢tler 
ws. City of Atlanta, 195. 

. Registration of voters of municipal corporation, laws providing 
for, not unconstitutional. McMahon et al. vs. Mayor, etc., 
of Savannah, 217. 

. Poll tax of municipal voters collected by city and applied to 
constitutional objects, law allowing, not unconstitutional. 
lbid. 


. Locating sewers and determining dimensions involves legislative 
or judicial discretion ; but city is liable for negligent con- 
struction or failure to keep in proper repair. Mayor, etc., of 
Savannah vs. Speer, 304. , 


. Power to allow street to be incroached on and fenced, includes 
power to allowimprovements thereon. Kirtland vs. Mayor, 
etc., of Macon et al., 385. 

. One beneficiary of ordinance allowing encroachment on street 
is estopped from denying its validity as against another ben- 
eficiary. did. 

. Bridge over a drain habitually used by foot passengers as a part 
of street-crossing, in absence of stepping stones or other con- 
venient crossing, becomes practically part of sidewalk ; and 
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city is responsible for damages from defects therein as for 
those from defects in sidewalks. Cty of Atlanta vs. Champe 
et ux., 650. 


See Savannah, 1; Macon,1; Tax, 4, 5. 


NEGLIGENCE, 

1. Action being based on negligence of defendant's agents, ovzus is 
on plaintiff to show same and consequent injury. Brown vs. 
City of Atlanta, 71. 

2. Owner of land on stream below reservoir of city suing for dam- 
age from overflow, law is similar to that in case of damage 
from ordinary mill-dam. /é7d. 

3. Onus, in such case, is on plaintiff to show that reservoir and 
water theretrom were preponderating causes of damage. 
lbid. 

4. Existence of negligence is peculiarly for the jury ; court may cor- 
rect erroneous finding, or grant non-suit if no conflict as to 
negligence, but where fact is doubtful, it should be left to 
jury. Central Railroad vs. Freeman, 170. 

5. Party guilty of negligence is liable only for proximate conse- 
quences of his wrongful act. Perry vs. Central Railroad, 746. 

See Municipal Corporations, 10; Ratlroads, 2, 6-12, 19; 
Landlord and Tenant, 3; Husband and Wife, 3-4. 


NEW PROMISE. See Statute of Limitations, 1a. 


NEW TRIAL. 


1. Ground of motion that verdict did not cover issues made by 
the pleadings, without specifying wherein. was insufficient in 
a complicated equity cause where distinct issues of fact were 
submitted to the jury and a finding returned thereon. Sess- 
man us. Girardey et al., 78. 

2. Noerror which could injure movant was committed in this case, 
and verdict was not contrary to law or evidence. Newsom 
vs. Georgia Railroad, 57. 

3. Verdict warranted by evidence. Brown vs. City of Atlanta, 
71; Stewart vs. State, 90; Downing vs. State, x10; Ibid, 
160; Central Railroad vs. Rogers & Sons, 251; Scott & 
King vs. Ayers, 255; Grimsly vs. Fernigan; Maynard vs. 
Flanders & Huguenin, 256; Pulliam vs. Shelor, ex’r; Lee 
us. State; Ivey vs. State; Gunn vs. Giles; Fackson, adm'r: 
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vs. Martin; Fonesvs. State; Humphrey vs. State, 257; At- 
lanta and W. Pt. R. R. vs. Fohnson, 259; Giles vs. State, 
344; Galceranvs. Noble, Fr., et al., 367; Rawls vs. Saulsbury, 
Respess &* Co, 394; Betts us. State, 508; Robinson, vs. State, 
517; Hortonvs. State, 690; Watford vs. Forester, adm'r, 738; 
Moye vs. State, 740; Phillips, Fr.,vs. White et al., 753; 
Georgia Land and Lumber Co. vs. Humphries, 754; Dobbs 
vs. State, 754; McCollum vs. Rucker; Spencer vs. Printup, 
Bro, & Pollard; Wilder & McGinty vs. Sandford, 756. 


. Inaccuracy in language of charge will not require a new trial 
where same verdict must result. idler vs. City of Altlan- 
ta, 0. 


. Newly discovered evidence concerning conversation in which 
movant engaged, is no ground for new trial. Stewart vs. 
State, go. 

. Verdict not warranted by evidence. Azug vs. Dillon, 131; 
Planters’ Bank of Fort Valley vs. Kersh, 255; Bank of 
Washington vs. Ellington, 280. 

. No written request to charge made, law of case fairly submit- 
ted, and verdict supported by evidence, new trial refused. 
Gresham, for use, vs. Baugh, ex'r, 189. 

. New trial granted without stating ground therefor, sufficient 
ground presumed, unless contrary appears. Comer vs. Gran- 
nts, 255. 

. Newly discovered testimony which could not change verdict is 
no ground for new trial. Grimsly vs, Fernigan, 256. 

. Discretion in granting new trial not interfered with unljess 
abused. Story et al. vs. Collins et al.; Sawyer, trustee, eb 
al.vs. Plant et al.; Morgan vs. Ketth; White vs. Fulton 
etal, 256,; Edwards et al.vs. Worley et al., 755. 

. Motion with approved brief of evidence must be filed during 
term of decision ; if strict law is varied by agreement allow- 
ing specified time for filing, time is of essence of contract. 
Pease vs. Pease, 277. 

. Finding of judge,.presiding without jury, supported by evi- 
dence. Kirtland vs. Mayor, etc., of Maconet al., 385; At- 
taway et al. vs. Nisbet, 756. 


. Evidence admissible against nominal parties, but inadmissible 
against real party, being rejected, new trial not’ required 
Boardman, next friend, et al. vs. Taylor et al., 638. 





INDEX. 


. Charge, taken with context, being right, new trial not granted 
for slight inaccuracies. Czty of Atlanta vs. Champe et ux., 
659. 

. Requests substantially given or unauthorized by evidence, re- 
fusal of, will not require new trial. /d¢d. 

. Fuller investigation will subserve the ends of justice in this 
case. Gastill et al. vs. Davis, 665. 

. Newly discovered evidence, the sole object of which is to im- 
peach a witness, will not require a new trial. Horton vs. 
State, 690; Dobbs vs. State, 754. 

. Verdict in this case was required by evidence, and granting new 
trial was error. Worsham, adm’r, vs. Murchison, 715. 

. Mere discovery of evidence cumuiative of that introduced on 
trial, is no ground for extraordinary motion for new trial. 
Must be some unusual fact which prevented discovery. Pu- 
year vs. Stale, 753. 


See Practice in. Superior Court, 2,7, 17, 25. 


NON-SUIT. 


1. Party leaving safe, convenient and well lighted sidewalk several 
feet, and falling into excavation, municipal corporation is 
not liable, and non-suit should be granted. A/zfer, if exca- 
vation were so near to ordinarily traveled way that one would 
be liable to fall in from ordinarily accidents of travel. Zetéler 
vs, City of Atlanta, 195. 

2. Technically there is no non-suit in equity, but bill will be dis- 
missed where no recovery could be had under the evidence. 
Result being same, calling dismissal a non-suit will not cause 
reversal. Hart vs. Henderson, 568. 

3. Non-suit as to one of two defendants is not final judgment, so as 
to give right of exception, case pending as to other defend- 
ant. Shealy vs. Toole et al., 573. 


See Principal and Agent, 4; Railroad, 18; Equity, 9. 


NOTICE. See Levy and Sale, 3; Principal and Agent, 8-9. 


NOTICE TO PRODUCE PAPERS. See Evidence, 57. 


OFFICERS. 


1. Attorney general has no authority to bind state by settlement of 
tax execution for less. than full amount. Sfate vs. South- 
western Railroad, 40}. 
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. Defenses allowed treasurer and sureties to executions issued 
under act of 1876 are not limited to appeal to governor, but 
include defenses theretofore allowed by courts to tax collec- 
tors and tax-payers, under the prohibition of judicial inter- 
ference. Mayo, sheriff, vs. Renfroe, 4o8. 

. Such defenses illustrated. /dzd. 

4. Treasurer’s bond of 1876, not being executed by him or ac- 
cepted by governor, though signed by sureties, was invalid. 
No summary execution under act of 1876 could be based 
thereon.. /did. 

. Bond of 1877, not being executed in forty days from election, 
nor recorded as prescribed by law, sureties not having justi- 
fied, and no affidavit of what they were worth being attached, 
was not a good statutory bond under act of 1876 and laws 
in pari materia. Ilbid. 

. Pilots are not public officers or civil officers, so as to be subject 
to guo warranto. Their ficenses are like other licenses. 
Dean et. al., vs. Healy, 50}. 


See Levy and Sale, 2; Damages, 1-3; Fustice of the 
Peace, 1-2; Laws, 1,2; Estoppel, 3; Constitutional 
Law, 4; Sheriff, 1-2. 


OFFICIAL BONDS. See Officers, 2-5; Principal and Surety, 3, 4. 


ORDINARY. 


1. Habeas corpus, ordinary has jurisdiction to issue and try, to de- 
termine rights of husband and wife, living separately, to pos- 
session of children. Moore vs. Moore, 336. 

2. Discretion not abused in awarding children to mother in this 
case. Jbdid. 


See Administrators and Executors, ro, 


PARTIES. 


1. Redeem land, right to under contract sought to be enforced after 
sale to third party, present owner is anecessary party. Brown 
us. Cheatham, 14. 


2. New party tocommon law proceeding not added by amend- 
ment. Jdzd. 

3. Bank charter is public law, of which courts will take judicial 
cognizance. Where it expired pending action against bank 
was on a dormant judgment, case was properly dismissed. 
Terry vs. Merchant's etc., Bank of Savannah; 177. 
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. Motion to reinstate and appoint receiver properly refused; there 
being no other defendant than the bank. dd. 

. Numerous parties having common interest, a few may sue rep- 
resenting others. ates et al., trustees, et al., vs. Houston et 
al., 198. 

. Minor plaintiff in ejectment dying, legal representative may be 
made a party and case proceed. Dean, ex'r, us. Feeley 
et al., 273. 

. Execution issued by governor being levied by sheriff, and legal- 
ity of process attacked by bill, as founded on.no constitutional 
law, governor was not proper party defendant. Mayo, sheriff, 
us. Renfroe, go8. 

. Attorney general filing demurrer for sheriff, governor was practi- 
cally represented. /dzd. 


See Ratlroads,1; Practice in Supreme Court, 11; Fraud, 1s. 


PARTITION. 


1. Order making return of partitioners judgment of court cannot 
be collaterally attacked and excluded on the ground that pro- 
ceedings to obtain partition were not all properly recorded, or 
that only one partitioner went on the land. Azng vs. Dillon, 
rl. 

2. Undivided interest in land being sold at sheriff's sale, subject to 
homestead right, partition was necessary before homestead 
could be set apart ; it could be then laid off from part allotted 
to purchaser. did. 

3. Claimant of homestead could not agree with purchaser of un- 
divided interest at sheriff's sale to include improvements in 
the homestead, to the exclusion of co-tenents, before parti- 
tion. /dzd. 


PARTNERSHIP. 


1. One partner selling his interest in note pavable to firm to the 
other partner, and dying, in a suit by transferee, makers 
were not competent to show payment to decedent. Wc- 
Whorter &* Young vs. Sell, 139. 


PILOT. See Officers, 6. 
PLEADING. 


1. Contract in writing, no fraud, accident or mistake being alleged, 
wil! be taken as covering entire agreement: new stipulations 
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set up, neither in writing nor omitted by fraud, accident or 
mistake, proceeding was demurrable. Brown vs.Cheatham,14. 

. Claim may be interposed by claimant, his agent or attorney. Of 
partners or joint owners any one may interpose a claim ; but 
the character in which it is done must appear. Blackwell 
us. Pennington &* Sons, 240. 

. Suits by partners or persons jointly interested may be wasabi 
by inserting omitted name; but suit in individual name can 
not be amended into suit by partnership. /dzd. 

. Claim affidavit is not amendable. /ézd. 

. New promise, to relieve bar of statute of limitations, must be dis- 
tinctly alleged. General allegation that new promise had 
been made in letters and by payments and releases entered 
on mortgage, evidenced by hand-writing of mortgagor, was in- 
sufficient. Fesup et al., trustees, vs. Epping, 334. 

. Declaration in attachment should allege levy on specified prop- 
erty; mere statement that non-resident defendant had been 
attached to answer in an action on promises, without more, 
and with no prayer for judgment, was fatally defective. 
Wilson, assignee, vs. Stricker &* Co. et al., 575. 

. Pleadings insufficient to base verdict and judgment upon, judg- 
ment will be set aside. zd. 

. Plea of failure of consideration was not full, but not so defec- 
tive as to be stricken on generaldemurrer. Taylor vs. Hin- 


ton, 743. 
See Railroads, 1; Attachment, 1, 5, 6. 


PRACTICE IN SUPERIOR COURT. 


1. Accused in criminal case introducing any evidence, though only - 
in rebuttal of attack made on his statement, loses conclu- 
sion. Downing vs. State, 110. 

2. Counsel agreeing in writing to limit argument, which was done, 
though the court may have indicated necessity for shortening 
argument, not ground for new trial. Foley, Bro. & Co., vs. 
Abbott & Bro., 115. 

3. Quo warranto case, practice in, where not.regulated by statute 
or local laws, is to present petition, verified by affidavit, for 
leave to file information; rule #zsz issues ; on its return, un- 
less respondent shows such cause as puts his right beyond 
dispute, leave will be granted to file information, that ques- 
tion of right may be determined. Harris et al., trustees, vs. 
Pounds et al., trustees. 12}. 
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. Affidavit as to facts on which petitioner rests his title should be 
positive ; as to usurpation it may be on information and 
belief. /dzd. 


. Proceeding not demurrable because copies of papers referred to 
are not exhibited, though more satisfactory course is to at- 
tach them. /dzd. 


. Court ordering arrest of defendant’s witnesses on account of 
what they had testified, in presence of jury, was error. This 
amounted to an intimation that their testimony was false- 
Burke vs. State, 157. 


. Accusation containing two counts, one for selling, the other for 
keeping kerosene oil below test, and the court having with- 
drawn second count, new trial was not necessitated because in 
doing so he said, “there was no evidence of defendant's keep- 
ing the oil unless it might be inferred from the fact that such 
kerosene had been sold by defendant.’’ Downing vs. State, 
160. 

. Verdicts must be founded on testimony. No testimony being 
introduced, to allow defendant to take a verdict was error. 
Burdell vs. Blain, 169. 


. Motion to dismiss counter-affidavit to distress warrant takes pre- 
cedence of motion to dismiss warrant; but where counter- 
affidavit was sufficient to retain case in court, plaintiff was not 
hurt by failure to hear his motion first. Drake vs. Dawson, 
174: 

. Order takén making representative of decedent a party, objection 
that motion was not in writing should be made at the time ; 
too late at second trial to object. Lean, ex'r, vs. Feely et al., 
273. 

. Order ruled insufficient, was cured by motion in writing and sec- 
ond order. /déd. 

. Receiver is not entitled to demand jury to pass on his accounts, 
but if sent to auditor and exceptions of fact filed to report, 
he may demand jury. Aéers, receiver, vs. Veal, 302. 


. Framing charge before hearing evidence, whether error, depends 


on whether charge was correct. If not, errors should be 
pointed out. Giles vs. State, 344. 


. Interrogatories, for refusal to suppress to cause reversal, it must 
appear that objection was made in writing and notice given 
before case was submitted to jury. Galceran vs. Noble, Fr. 
et al., 367. 

. Motion to dismiss bill because there is common law remedy, too 
late at trial term. Coston vs. Coston, 782. 
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. Mistake in settlement of case, before entered of record and 
made judgment of court, is open to investigation ; and if it 
vitiates settlement, latter will not be made judgment at all. 
State vs. Southwestern Ratlroad, 403. 


. Interrogatories being ubjected to by defendant, part was ruled 
in and part rejected; subsequently part rejected was intro- 
duced by defendant ; ruling of court was no ground for new 
trial on his behalf. Petersburg Savings and Insurance 
Company vs. Manhattan Fire Insurance Company, 446. 


. Equitable plea to action of ejectment on joint demise of several, 
affecting plaintiffs differently, verdict may be for part of land 
based on several rights of some of plaintiffs. RumpA vs. 
Truelove et al., 480. 


. Witnesses being absent, solicitor general agreeing what they 
would testify and not to cbntrovert same, on their coming in 
shortly after trial began, no error to allow agreement to be 
withdrawn. Betts vs. State, 508. 

. Several pleas filed and general verdict found for defendant, on 
objection, jury should be required to specify plea or pleas on 
which verdict was based. W#//iams vs. Gunnels et al., 521. 


. Objection made to witness and ruling made that he was incom- 
petent as to certain facts, afterwards testimony as to them 
being given by him, counsel understanding that objection 
continued, court not so understanding, new trial will be 
granted. Park vs. Park, ex'r, 543. 


. Judgment ordering fund alleged to be in hands of sheriff to be’ 
paid to one contestant being excepted to, and supersedeas 
bond given conditioned to pay eventual condemnation money, 
on affirmance, principal and sureties in bond would only be 
liable for custs and damages for frivolous appea! (if awarded), 
not for amount in dispute. Odfver vs. State. 602. 


. Unsuccessful contestant being purchaser and never having paid 
bid, would not alter the case on motion to enter judgment on 
the bond. Rule to distribute does not include remedy against 
defaulting purchaser. /déd. 

. Suit being on contract and no defense filed, under constitution 
of 1865 judgment should have been taken by default ; verdict 
and judgment thereon were void. 7zppin vs. Whitehead, 688. 


. Brief of evidence agreed on by counsel and filed and rule 7s? 
granted, motion will not be dismissed on hearing because 
brief was not approved ; granting rule #7sz is presumptive 
approval, and direct approval may be made at hearing 
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although different judge presides. Worsham, adm'r.-vs. 
Murchison, 715. 

26. Claimant of property advertised by administrator may assume 
onus by admitting possession, and be entitled to open and 
conclude. Campéell, adm'’r, vs. Roberts. 


See New Trial, 1,11; Wills, 4; Attachment, 2; Inter- 
rogatories, 4; Costs,2; Wéitness, 5-6; Amendment, 9; 
Injunction and Receiver, 8. 


PRACTICE IN SUPREME COURT. 


1. Plaintiff in error must show error which injured him. Browa 
us. City of Atlanta, 71; Scarborough vs. Stroster, adm'x, 791. 

2. Exhibits to bills of exceptions not identified by presiding judge 
at proper time, bill cannot be withdrawn from this court for 
identification. Hawes vs. Hawes, 142. 

. Alleged charges and refusals to charge in motion for new trial 
not verified by court. not considered except so far as they 
correspond with whole charge certified inrecord. Gresham, 
Sor use, vs. Baugh, ex’r, 189. 

. Exception being to refusal of new trial, evidence may be 
brought up in record, but must be referred to in bill of ex- 
ceptions. AZlanta, etc., Atr-Line Railway Company vs. 
Smith, adm’ x, 205. 

. Clerk’s certificate dated before judge's signature, case dismissed. 
Tbid. 

. Service of bill of exceptions on counsel employed to assist 
state’s attorney in criminal case not sufficient. O/fver vs. 
State, 243. 

. Time for tender and signing of “fast” bill of exceptions is im- 
perative ; no provision is made for signing after time allowed 
and certifying cause of delay. Hardin vs. Swann, relator, 
244; Sewell vs. Edmondsion et al., 353. 

. Certificate of clerk to bill of exceptions must be in substantial 
compliance with statute. Certificate to best of clerk’s knowl- 
edge and belief is insufficient. Aken vs. Hilton et al., 245. 

. Service of bill of exceptions within ten days after signing must 
appear. Date of signing, or that service was in proper time 
thereafter not appearing, case dismissed. ones, adm'’r, vs. 
Daniel, 246. 

. Bill was filed by wife and children against husband and his 
creditors to establish trust in property held by husband, under 
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marriage settlement ; creditors filed cross-bill against com- 
plainants, the husband and others to subject the property. 
Husband became bankrupt, and assignee was made party de- 
fendant. New trial was moved by complainants; refused ; 
exception by them: /e/d, that assignee was a necessary party 
to billof exceptions. Przce et al. vs. Lathrop & Co. et al, 
247. 

. Assignee in such case cannot be made party plaintiff in error by 
amendment. Jézd. 

. Diligence requires counsel for plaintiff in error to see whether 
papers have reached this court in time to have them here by: 
some proper proceeding before conclusion of circuit to 
which case belongs. A/c Daniel et al, vs. Brakefield, 249. 

. Clerk of court below makes affidavit that he has forwarded pa- 
pers to clerk of this court by mail, on failure to arrive copy 
of bill of exceptions may be established on motion before 
close of circuit. Jdzd. 

. Court in which transcript of record should be established, not 
decided. dd. 

. Motion to dismiss bill in equity, in nature of non-suit, refusal 
excepted to, evidence must be brought up. Coston vs. 
Coston, 782. 

. Documentary evidence rejected and error assigned thereon, 
should be set out in bill of exceptions, if no motion for new 
trial is made. Watts, administrator, et al. vs. Colquitt, gov- 
ernor, for ust, 492. 

. Motion to dismiss made on call of case, and immediately dimi- 
nution of record suggested, latter takes precedence, even 
though completion of record would not prevent dismissal. 
Haines et. al., vs. Clary & Whaley, 579. 

. Sheriff is necessary party to bill of exceptions to refusal to grant 
new trial on motion of complainants in bill brought to enjoin 
certain plaintiffs in 7. fa. and the sheriff from proceeding,and to 
cancel fi. fa., though sheriff made no defense and case was sub- 
mitted on issues of fact, resulting in a decree for plaintiffs in 
fi. fa., and that it proceed.  7dzd. 

. Non-suit granted as to one of two defendants is not final judg- 
ment so asto give right of exception, case still pending as to 
other defendant. Shealy vs. Toole et al., 573. 

. Diminution of record must be suggested on or before calling of 
case. After case called and motion to dismiss argued, too 
late to suggest diminution. /dzd. 
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. Bill of exceptions fails to show county where case was tried, case 
dismissed, though certificate of clerk is from him as clerk of 
superior court of specified county. Fuglish, adm’x., et al. 
vs. Bryan, ex'r., 574. 

. Acts of 1875 requiring bill of exceptions to be tendered within 
sixty days where court continues more than thirty days, was 
to accelerate, not delay, review. It did not allow sixty days 
after adjournment; after end of court, §4252 of Code ap- 
plies. Huff vs. Brantly, 599. 

. Exceptions to decree in equity bring up record on which de- 
cree was based, and case will not be dismissed because evi- 
dence is not embedied in bill of exceptions. Churchill vs. 
Bee & Co. et al., 621. 

. Record and bill of exceptions, certified to be in case of E. vs. A., 
cannot be withdrawn (under act of 1877) to be certified as 
being in case of £. vs. A. and W. Erie City Iron Works 
vs. Angter et al., 674. 

. Clerk of superior court could not be required or allowed to come 
into supreme court and alter certificate or attach a. new one. 
lbid. 


. Brief of evidence was not perfected, but counsel argreed that 
orginal interrogatories be used on hearing and sent up as part 
of evidence ; judge approved brief, with order to clerk to 
copy interrogatories as part of evidence; what purported to 
be such interrogatories appeared in the record, discon- 
nected from brief and not authenticated. Writ of error was 
dismissed. /dzd. 


. Want of jurisdiction in court beiow to try case will work a re- 
versal, not a dismissal. Worsham vs. Murchison, 715. 

. Leave to withdraw writ of error, will be granted after argument 
but before any written decision has been agreed on. Bank of 
State Georgta vs. Citizens Bank et al., 752. 

. Grounds of motion for new trial—other than formal ground 
that verdict is contray to law and evidence—not certified to 
be true, will not be considered. Gcorgéz Land & Lumber 
Co.vs. Humphries, 754. 

. Affidavit za forma pauperis not filed in court below, cannot be 
filed here, and counsel be relieved from payment of costs. 
Phillips et al. vs. State, 755. 


PRESCRIPTION. See 77%#/e, 7, 5. 
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PRINCIPAL AND AGENT. 


I 


. Voluntary agent without reward liable only for gross neglect. 
Armstrong, Cator & Co., vs. Pease, 70. 

. Agent who has discharged duty is entitled to necessary expen 
ses. Jdid. 

. Firm in Baltimore sending out milliner who proved unsatisfac- 
tory, on written request of person in Savannah for first-class 
milliner, suit for expenses incurred involved not only her com- 
petency, but also questions of nature of agency, diligence 
used, and expenses necessary. did. 

. Collection by one who receipts for money as being for another 
and to be credited on a note of the party making payment 
held by such other, with proof that the person signing the 
receipt had in hand some claims of the person for whom he 
receipted, but no proof as to the claim mentioned, does not 
charge giver of receipt on behalf of alleged principal. Non- 
suit was proper. Hayes vs. Pittman, ex’x, 257. 

. Statements of agent dum fervet opus admissible against prin- 
cipal. Galceran vs. Noble, Fr., et al., 767. 

. Common agent of insurer and insured could not cancel policy, 
but could convey passingly from former to latter notice of 
demand for cancellation. But to effect cancellation before 
payment of premium, notice must reach assured as uncondit- 
ional demand, and not mere expressions of desire. /e- 
tersburg Savings & Insurance Co. vs. Manhattan Insur- 
ance Co., 446. , 

. Agent of payee of note to collect being authorized by maker 
and surety to enter credit, and doing soin presence of both, 
constitutes new promise, and prevents bar of statute. CRAW- 
FORD, J., dissented. Green et al.vs. Fuhan, surviving part- 
mer, 531. 

. Notice to an agent after termination of his agency is not notice 
to former principal. Boardman, next friend, et al. vs. Tay- 
lor et al., 638. 

. Bank being agent to negotiate a loan, and having consummated 
same, that borrower (who was a trustee) deposited the money 
inthe bank and afterwards drew checks on it for his own use, 
with knowledge of the bankers, did not affect their former 
principal, and was inadmissible against him. dzd. 


. Payment by borrower of a sum of money toa bank for negoti- 
ating a loan, though bank acted as agent for vender, to whom 


v 66—51 
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legal interest was paid, did not taint transaction with usury, 
lender having received none of such money, and having 
no knowledge of it Jdzd. 


PRINCIPAL AND SURETY. 


1. Security paying part of 7. fa.is not entitled to control same to re- 
imburse himself. Cherry vs. Singleton, 206. 

. Transferree who had bought property from principal debtor buy- 
ing fi. fa. to protect himself, does not authorize equitable re- 
lief. Ldzd. 

. Oaths of sureties on treasurer’s bond under act of 1876, require- 
ment not merely directory. Surety would be discharged by 
failure of others to make oath unless estopped by his own con- 
duct. Mayo, sheriff, vs. Renfroe, gos. 

4. Possibly surety who did not make oath and signed with knowl- 
edge that others had not done so, would be estopped ; especi- 
ally with recital of taking oath in the bond, though no oath was 
attached. Jdzd. 

. Rule absolute obtained against sheriff and suit brought on bond, 
sureties can urge same defenses that sheriff could to rule. 
Watts, adm’r, vs. Colquitt, governor, for use, 402. 

. Validity of process under which sheriff collected money could 
not be attacked. J/dzd. 

. Note payable to N. or bearer, and sigred by two sureties, being 
delivered to the principal, and by him deposited as collateral 
for another note, sureties are not discharged, though they ex- 
pected note to be used only to borrow money from N. Da- 
vis et al. vs. Atlanta National Bank, 651. 


See Tax, 8-9; Equity, 14-15. 


PROMISSORY NOTES. See Amendment, 1, Statute of Limita- 
tions, 12; Principaland Surety, 7 ; Indorsement, 1-4. 


QUO WARRANTO. 


1. Practice, where not regulated by statutes or local laws, is to pre- 
sent petition, verified by affidavit, for leave to file information ; 
rule #zsz issues ; on its return, unless respondent shows such 
cause as puts his right beyond dispute, leave will be granted 
to file information, that question of right may be determined. 
Harris et al., trustees, vs. Pounds et al., trustees, 12}. 


2. Affidavit as to facts on which petitioner rests his title should be 
positive ; as to usurpation it may be on information and belief. 
lbid. 
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3. Proceeding not demurrable because copies of papers referred 
to are not exhibited, though more satisfactory course is to at- 
tach them. /ézd. 


4. Pilots are not public officers or civil officers, so as to be subject 
to guo warranto. Their licenses are like other licenses to- 
do business. Dean et al.vs. Healy, 50}. 


RAILROADS. 


1. Declaration set out cause of action against a railroad for dama- : 
ges to personalty, summons with copy attached and referred 
to was served on agent; action was not fatally defective 
against railroad because summons was directed to agent in- 
stead of to railroad. Western and Atlantic Railroad vs, 
Kirkpatrick, 86. 


. Negligence being turning point in case, in suit against railroad, 
on certiorarz judge may grant new trial, but should not ren- 
der final judgment contrary to judgment below. M7tchell 
vs. Western and Atlantic Railroad, 242. 


. Two disinterested persons, on oral request of owner and rail- 
road, made survey of damaged freight and reported on same; 
but matter was not adjusted, and suit was brought. Report 
was not admissible, though in writing, and though it had 
long been the custom of the railroad at that point to adjust 
such disputes in that manner. Central Railroad vs. Rogers, 
251. 

. Goods received by railroad from connecting line and carried over 
its road, presumed received “as in good order,” if nothing to 
contrary appears. /dzd. 


. Change of cars or issuing new bills of lading en route does not 
effect liability under §2084 of Code. Jdzd. 


. Sufficient passenger trains being provided, railroad may run 
pay-train, and exclude passenger therefrom. One entering 
same knowingly, without consent of railroad, becomes a 
trespasser. Southwestern Ratlroad vs. Singleton, 252. 

. Fact of being on such train, in case of injury, was an element 
to be considered in determining his prudence or negligence, 
and the liability of the railroad. /d¢d.. 

. Duty of passenger entering pay-train was to leave same as soon 
as he prudently could after notice of rule prohibiting his rid- 
ing thereon. did. 

. Leaving car moving at the rate of fifteen miles per hour, on ad- 
vice or concurrence of conductor, right to recover involves 
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question whether he used only means of getting off provided 
by the company, which he could use under the circumstances, 
and whether he used ordinary care. Jdzd. 

. Negligence which prevents employé from recovering for in- 
jury by co-employé is that which operates at time of injury. 
Atlanta and West Point Railroad vs. Fohnson, 259. 

. Railroad transporting live stock may contract with shipper to re- 
lease it from damages disconnected from running of trains, 
as from overloading, suffocation, etc. Georgia Railroad vs. 
Beatie et al. surviving partners, 478. 

. Would contract to release railroad from damages resulting 
from running or conduct of trains be contrary to public 
policy? Quaere. Ibid. 


. Railroad transporting live stock is common carrier as to them, 
and liable except for act of God, the public enemy or the an- 
imals themselves, in absence of special contract. Georgia 
Railroad vs. Spears, 485. 

. Liability may be limited by special contract. /dzd. 

. Not limited by mere notice in bill of lading ; but contract in- 


corporated in bill of lading and signed by both parties, suf- 
ficient. Jdzd. 


. Contract of shipper of live stock, in consideration of free pass 
over road, to assume all risk of damage except from collis- 
ion or running off track, not unreasonable nor contrary to 
public policy. Jd¢d. 

17. Leaving copy of declaration and process with depot agent is not 
sufficient service on individual lessee of railroad. ‘ones vs. 
Georgia Southern Railroad et al., 558. 

18. Evidence in suit by employé against railroad failing to show 
that he was without negligence, or. that there was negligence 
in his fellow servants, non-suit was properly awarded. did, 

19. Declaration alleging necessity and duty of employé of railroad 
to take certain position on train, that while there, without 
fault on his part, he was stricken by a water spout which the 
company had negligently placed near its track, and of which 
plaintiff had no knowledge, was sufficient on general demur- 
rer. Aldlanta, etc., Air-Line Rwy. Co. vs. Woodruff, 707. 

. Railroad, through its agents,must give reasonable signals of de- 
parture of trains. Perry vs. Central Railroad, 746. 

. Passenger needlessly lingering about depot and neglecting to 
board train, railroad only bound to use ordinary diligence. 
Lbid. 
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22. Railroad has the right to presume that passengers will get on 
and off cars at places designated for those purposes: it is 
not bound to keep its track clear for those who pursue trains. 
Tbid. 

23. Railroad is not liable for damages unless its negligence was the 
natural and proximate cause of injury. If its negligence 
wou'd have done no harm but for interposition of agent in- 

* dependent of the road, there can be no recovery. J/dzd. 


See Negligence, g ; Evidence, 8,9 ; Damages, 5-6. 
RECEIVER. See /ujunction and Receiver. 
REMAINDER, See Statute of Limitations, 11; Estates, 1, 2, 4. 
REMOVAL OF CAUSES. See United States Courts, 1-2. 
RES ADJUDICATA. See Fudgments, 4, 5, 12. 
RES GEST. See Evidence, 8. 


ROADS AND BRIDGES. 


1. Power conferred on county commissioners to establish, alter or 
abolish private ways, does not include power to remove ob- 
structions. Bazley, ayt., vs. Bazemore et al., 537. 


See Municipal Corporations, 7-10, 14-10. 


RULE. See See Fustice of the Peace, 1,2; Sheriff, 1,2; Practice 
in Superior Court, 22, 2}. 


SALE. See Vendor and Purchaser. 


SAVANNAH. 


1. Municipal authorities are bound only for ordinary diligence in pre- 
venting injury from canal forming part of system of sewers, 
but diligence extends to keeping open and in good order as 
well as to keeping up banks, regard being had to ordinary 
changes of season. Mayor, etc., of Savannah. vs. Speers, 


304. 
See Municipal Corporations, 1-3. 


SCIRE FACIAS. See Bankruptcy, 1; Statute of Limitations, 3. 
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SERVICE. 

I. Corporation being defendant to suit, entry of service must specify 
manner of same. Hayden & Healy vs. Atlanta Savings 
Bank, 150. 

2. Corporation and natural person being defendants to suit, entry 
of service on “each of the defendants personally, is insufficient. 
Lbid. . 

3. Sheriff a defendant to suit in justices’ court, service may be 
made by constable. /dzd. 

4. Leaving copy of declaration and process with depot agent is not 
sufficient service on individual lessee of railroad. ones vs. 
Georgia Southern Railroad et al., 558. 

5. Holder of valid deed to secure debt from trust estate having 
granted further time, taken new evidence of debt and deed, 
under order of chancellor, his title was not rendered invalid 
because infant beneficiaries of tender years wefe not served. 
Boardman, next friend, et al.vs. Taylor, 638. 

6. Such service, though required, is a formality. /dzd. 


SET-OFF. See Administrators and Executors, 9. 


SHERIFF. 

1. Sheriff being defendant to suit in justice court, service may be 
made by constable. Hayden & Healy vs. Atlanta Savings 
Bank, 150. 

2. Execution issued by governor and levied by sheriff attacked by 
bill as founded on no constitutional law, sheriff was substan- 
tial party, and superior court of his county had jurisdiction. 
Mayo, sheriff, vs. Renfroe, go8. 

3. Rule absolute being obtained against sheriff ard suit brought on 
bond, sureties can urge same defenses that sheriff could to rule. 
Watts, adm'’r,vs. Colquitt, governor, for use, 492. 

4. Validity of process under which sheriff collected money could 
not be attacked. J/dzd. 

See Practice in Superior Court, 22, 23, 


SLANDER. 


1. Words imputing crime forming basis of suit for slander, same 
degree of evidence is necessary to support plea of justification 
as would be necessary to convict on criminal prosecution for 
offense. Waolliams vs. Gunnels et al., 521. 
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STATE. See State Deposttories, 1-4; Debtor and Creditor, 2, 3; 
Furisdiction, 5. 


STATE DEPOSITORIES. 


1. Act of 1879 “to establish state depositories * * and pre- 
scribe their duties and liabilities,” caption of, was sufficiently 
broad to cover provision for giving bond, and enforcing same 
in case of default. Seay e¢ al. vs. Bank of Rome et al. 609. 

2. Lien on property of depository attached from date of execution 
of bond, and on default the governor could issue execution 
as against a defaulting treasurer. Jd¢d. 

3. Lien of state is not limited to property which can be reached by 
levy, but covers choses in action. J/d¢d. 

4. Assignee of bank for benefit of creditors,and the creditors 
whom he represents, stand i in no better situation than bank 
as to prior equitable liens. /dzd. 


STATUTE OF FRAUDS. See Contracts, 13-15. 
STATUTE OF LIMITATIONS. 


1. Mutual accounts having run for a number of years with no ac- 
counting, liquidation, or like act, none of accounts are barred 
until last itemis so. Maddenvs. Blain, 49. 


. Fé. fa. prevented from proceeding by injunction, statute does 
notrun. Cox et. al., vs Montford, adm’x., 62. 


. Scire facias to revive dormant judgment must be begun in 
three years after dormancy; but judgment of revival need 
not be rendered within that time. TZhomasvs. Towns, 78. 

. Fraud, existence of, so as to avoid the statute of limitations is 
for the jary, not the court. Watlker et. al, vs. Walker et 
al., 253. 

. Trustee having promissory notes on solvent parties in 1858, and 
being directed by court of equity to invest in municipal bonds, 
though he failed to do so, yet if in 1863, having collected the- 
sum in Confederate money, he invested in Confederate bonds 
under order of the judge of the superior court and without 
fraud, the limitation act of 1869 applied against all who were 
sut juris in 1870, or became so nine months and sixteen days 
before bringing suit. /d¢d. 

. Suit being brought in 1876 on due bills made prior to 1865, al- 
legations that they represented certain deposits made by an 
uneducated person with the maker, who received and held 
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the fund as a deposit; that in 1872 the plaintiff demanded 
his money, but defendant put him off, saying that it was best 
to let him hold it ; and that in 1876 he admitted the deposit, but 
claimed to have made payment, did not relieve the bar of the 
statute. Norrington vs. Phillips, ex'r, 255. 


7. Note past due, maker removing from State, statute is suspended 
during absence. Miller, Fr., vs. Whitehead, 283. 


8. Administrator may relieve debt of bar which did not accrue in 
life-time of decedent by new promise. Marietta Savings 
Bank vs. Panes, 286. 

9. Title in trustee, statute running against him bars minor bene- 
ficiary. Merritt vs. Merritt et al., 324. 

10. New promise, to relieve bar of statute, must be distinctly al- 
leged. General allegation that new promises had been made 
in letters and by payments and releases on mortgage, evi- 
denced by hand writing of mortagagor, isin:ufficient. Fesup 
et al., trustee, Us. Epping? FI4+ 

11. Conveyance was made to trustee for woman for life, with remain- 
der to children, or in default of children z# esse at her death to 
grandchildren, with power to sell with consent of benefici- 
aries at any time ; trustee sold with consent of life tenant only: 
Held, that statute did not begin to run against remaindermen 
(the grandchildren, no children being left) until after death of 
lifetenant. Czty Council of Augusta vs. Radcliffe et al., 469. 

12. Agent of payee of note to collect being authorized by maker and 
surety to enter credit, and doing so in presence of both, con- 
stitutes new promise and prevents bar of statute. CRAWFORD 
J., dissented. Green et al. vs. Fuhan, surviving partner, 
SFT. 

13. Judgment on note rendered by justice not at court room, 7. fa. 
was void, and payment and entry thereon did not prevent bar 
of statute as to the note. Reed vs. Thomas & Mc Neal, 595. 

14. Limitation for suing to recover homestead under act of 1876 
made no exception in favor of married women and minors. 
Pittman, next friend, vs. Matthews et al., 600. 


See Evidence, 56. 


STREETS. See Municipal Corporations, 7-10, 14-16; Roads and 
Bridges. 


SUPERSEDEAS. See Practice in Superior Court, 22-23. 


TAX. 


1. Right to run omnibuses, wagons, etc., to depots, whether in- 
cluded in business of keeping public stables in a city, de- 
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depends on custom. This, to be binding on authorities, 
must be so universal as to make the two occupations parts of 
the same business. J/ayor, etc., of Savannah vs. Feeley, 31. 


. Recovery of money paid for licenses to municipal corporations 
having power to issue same, not encouraged by the courts. 
Lbid. 

. Voluntary payments not recoverable. did. 
4. Payment will be held voluntary unless made under duress 
though agreement to pay be made under duress, if no legal 
steps be taken to resist, and subsequently payment be vol- 
untarily made, this is a voluntary payment. dzd. 
. Compromise decree between a city and tax-payers on a bill to 
enjoin collection of special tax for subsequent year, is not ad- 
missible in a suit by one of complainants to recover such tax 
paid in prior years. /d¢d. 
. Fz. fa. for tax transferred and levied at instance of transferree, 
affidavit of illegality stating payment in full subsequently to 
transfer was good ; nor did surplus statements as to time: 
place and manner of payment render it demurrable. Weems 
vs. Stokes, 8. 


. Municipal corporation contracting to exempt from taxation “the 
road, rolling and live stock” of a street car company, stables, 
shops, houses for storage of lumber, and like conveniences 
were not exempted. A/Z/anta Street Railroad vs. City of 
Atlanta et al., 104. 

. Execution-issued by comptroller general against defaulting tax 
collector and his sureties is an execution for taxes, and 
may be enforced against homestead. Cahn et al.vs. Wright, 
comptroller general, 119. 

. Surety’s property having been levied on under such f. fa., and 
money im court being claimed.as exemption, on money rule 
fi. fa. took precedence. did. 

. Tax fi. fa. transferred since act of 1875 and not recorded in 
thirty days, transferree cannot enforce it as lien on property of 
defendant. Hoyt vs. Byron et al., 751. 

. Attorney general has no authority to bind state by settlement of 
tax execution for less than full amount. State vs. S. W. 
Railroad, 40}. 

. Western & Atlantic Railroad is subject to tax of one-half of 
one per cent. on net income, not more. State vs. W. & A. 
Railroad Company, 563. 

. Rate is fixed by contract, and cannot be altered during lease- 
Lbid. 
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14. Payment of income tax covers property necessary and proper 
for use and enjoyment of franchise, whether received from 
state or since purchased. Other property is subject as that 
of individuals. /d¢d. 

15. Tax lien of city of Atlanta attached April 1st; subsequent sale 
of land, failure to pay purchase money, judgment against 
vendee, filing deed to him and selling under 7. fa., did not 
divest lien of city. Sheriff's sale conveyed what vendee had ; 
lien was on what vendor had. Freeman, trustee, vs. Mayor, 
etc., of Atlanta, for use, 617. 

16. Transferree of tax 7. fa. could not claim fund arising under 
sheriff's sale, and it was irrelevant to show that he permitted 
it to be paid to purchase money f. fa. bid. 


TITLE. 

1. Prescriptive title is a right a possessor of land acquires by rea- 
son of adverse possession during a period fixed by law, where 
it does not originate in fraud and is under claim of right. 
Burdell vs. Blain, 169. 

. Color of title is anything which serves to define the extent and 
character of claim to land, with parties from whom it may 
come and to whom it may be made. /dzd. 

. Deed of infant voidable, not void. Nathans vs. Arkwright et 
al., 179. 

. Recital of payment of one dollar as consideration of quit-claim 
deed sufficient. If not paid, conveyance is valid, and consid- 
eration recoverable. dzd. 

. Remainderman sixteen years of age joining her brother of full 
age in quit-claim to land indorsed on back of deed from her 
mother, who was life tenant, which was attested by her father, 
after lapse of twenty years from majority, and erection of 
valuable improvements by Jona fide purchaser, cannot re- 
cover. Insuch case ignorance is no protection against pre- 
scription. /dzd. 

. Forcibly entry and detainer not a remedy to test title. Stuckey 
vs. Carleton, 215. 

. Usurious taint avoids title, whether made directly from debtor 
to creditor, or whether debtor holding equitable title causes 
third party holding legal title to convey to creditor. Harrold, 
Fohnson & Co.vs. Morgan, for use, 798. 

. Defense of usury in matters of account is personal privilege ; 
but judgment creditor may set up usury to avoid title and 
subject debtor’s property. /dzd. 





INDEX. 821 


g. Deed to secure debt, though bond to re-convey on payment be 
given, passestitle. Thaxton et al.vs. Roberts, 704. 


10. Such title is not affected by subsequent bankruptcy and dis- 
charge of debtor; nor by fact that he returned the land as his 
in the bankrupt court. /dzd. 


11, Consent of wife to deed to secure debt not necessary to pass 
title. zd. 


See Infancy, 1-5; Estates, 4; Deeds, 8-9; Tax, 18. 


TORTS. See Husband and Wife, }-4. 
TREASURER. See Officers, 2-5. 


TROVER. See Evidence, 55-56. 


TRUST. 


1. Deed declared void for fraud, grantee holds alone as trustee for 
grantor and his heirs. Equity will not interfere at the in- 
stance of a purchaser from one who received a voluntary 
conveyance from the grantor after deed sought to be set aside 
was made. Bozeman et al. vs. Cox et al., 67. 

2. Trustees of church appointed by court have Jrima facze right 
to represent trust and prevent its illegal diversion. Bates et 
al., trustees, et al. vs. Houston et al., 198. 


3. Judgment against.a trustee for a sum definite, based on allega- 
tion in declaration that the debt was one for which the trust 
estate was liable, “ the articles contained in said account be- 
ing furnished to and used by said trust estate, and by which 
it was greatly benefitted,” supported by proof that the ar- 
ticles were furnished to the trustee to enable the life-usee of 
the estate to make a crop on land so held by her, will not be 
set aside, en motion, on the ground that the trust was not de- 
scribed. Branch &» Smith vs. Carswell, trustee, 254. 


4. Widow unable to give bond for administration obtained assist- 
ance of bank, petitioned and obtained order allowing bank to 
collect insurance and hold as trustee for herself and children ; 
$4,000.00 was collected and held on deposit at seven per cent. ; 
on petition of widow and bank, under order of chancellor, 
with guardian ad /item for children, money was invested in 
capital stock of bank: He/d, that purchase was légal, though 
bank subsequently failed. Haddock et al. vs. Planters’ Bank, 


490. . 
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5. Immaterial whether officer of bank advised widow of financial 
condition of bank at time or not, there being no fraud. Jdzd. 

6. Cestud gue trusts of full age having signed an application by 
the trustee for leave to convey realty to secure a loan for the 
benefit of the trust estate, in a contest with an innocent 
holder under such order, it was not admissible to show that 
they never read the application nor had it read to them. 
Boardman, next friend, et al. vs. Taylor, 638. 

7. Holder of valid deed to secure debt from trust estate having 
granted further time, taken new evidence of debt and new 
deed, under order of chancellor, his title was not rendered in- 
valid because infant beneficiaries of tender years were not 
served. did. 


8. Such service, though required, is a formality. dzd. 
See Estates, 4. 


UNITED STATES COURTS. 


1. Removal of causes, acts relating to, discussed. omnes et al. 
vs. Foreman et al., 771. 
2. Right of removal once becoming perfect not taken away by 


subsequent amendment in state or federal court. Jdzd. 
UNITED STATES MAILS. See Contracts, 27. 


USURY. See /nterest and Usury. 


VENDOR AND PURCHASER. 


1. Contract made for sale of cotton stored in warehouse, within 
knowledge of both parties, price agreed on, and vendor de- 
livers warehouse receipts and takes check for purchase price, 
delivery may be inferred. Rawls vs. Saulsbury, Respess & 
Co., 394: ' 

2. Vendor delivering check to bank, having amount entered to his 
credit in bank pass-book, and taking same, sale was complete, 
and relation of debtor and creditor existed between vendor 
and bank. /5id. 


VENUE. See Criminal Law, 24, 35. 


VERDICT. 


1. Verdict in this case not void for uncertainty. Aslanta Street 
Railroad vs. City of Atlanta et al., 104. 
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2. Must be founded on evidence. No evidence introduced, error 
to allow verdict for defendant. Burdell vs. Blain, 16y. 

3. Several pleas filed, and general verdict for defendant found, on 
objection, jury should be required to state on what plea or 
pieas it is based. Weiliams vs. Gunnels et al., 521. 

4. Verdict in attachment in favor of plaintiff against defendant 
for specified sum, is sufficient. W#lson, assignee, vs. Stricker 
& Co. et al., 575. 

5. Suit being on contract, and no defense filed, under constitution 
of 1868, judgment by default should have been taken ; ver- 
dict and judgment thereon were void. 72ppin vs. White- 
head, 688. 


WAIVER. See J/nudorsement, 1-2. 


WATER-COURSES. 


1. Subterranean stream may generally be diverted without liability 
to proprietor of land which it would otherwise reach. Sad- 
dler vs. Lee et al., 45. 

2. Subterranean stream having emerged, run a short distance, 
sunk again, and again come to the surface lower down, if its 
exact course can be traced to point of second emergence, 
proprietor of surface at the latter point will be protected in 
its use. did. 


WESTERN & ATLANTIC RAILROAD. See Jax, 12-14. 


WILLS. ‘ 


1. Deed is not rendered testamentary by reservation of life estate, 
with use and occupancy, in the maker. Wed/iams et al., 
ex’rs, us. Tolbert et al., 127. * 

2. Facts surrounding the making of papers offered as testamen- 
tary in this case do not indicate that they were so intended 
by the maker. Jdzd. 


3. Attestation by three witnesses, at suggestion of a lawyer, does 
not make instrument testamentary. ddd. 

4. Several papers were propounded as testamentary, but only one 
admitted to probate; propounders (who were named as execu- 
tors) appealed as to others; upon finding against them, costs 
were properly awarded against them as individuals. Jdzd. 

5. Testator bequeathed all his estate to his wife until January 1, 

+ 1889, when she was to distribute to each child $7,000.00, any 
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previous payment being deducted, and directed that if any of 
the children should die without leaving any heirs, their share 
should be divided among the surviving children: He/d, that 
the limitation as to dying without heirs terminated with 
the date of distribution, and the children or their heirs then 
took absolutely. Taylor, ex’x, et al. vs. Meador, 230. 

6. Instrument, though in form of deed, evidently intended to pass 
no estate until death, construed to be will. Sperber vs. Bal- 
ster et al., 317. 

7. Probate of wills, court of ordinary has exclusive. jurisdiction 
over. Will cannot be proved and introduced in evidence in 
superior court. /d¢d. : 

8. Will providing that proceeds of certain property should be 
equally divided among legatees already named, (certain 
legatees being named in two preceding items,) was not am- 
biguous, and parol testimony was not admissible to show 
what legatees were intended. Carson et al. vs. Searcy, ex'r, 
et al., 550. 

g. Construction of paper, whether testamentary or not, is for the 
court ; proper execution, testamentary capacity and voluntary 
making are for the jury. Watford vs. Forester, adm'r, 738. 


See Administrators and Executors 5 ; Estates, 2-3. 


WITNESS. 


1. Any witness who will swear that he knows or would recognize 
handwriting is competent to testify to genuineness or falsity 
of a signature. Sources of information go to the credit of 
witness and weight of testimony. essman vs. Girardey et 
al, 78. ; 

2. Affidavit of witness used on motion for new trial to weaken the 
force of her testimony by interrogatories at the trial, was not 
admissible on a second trial, though witness had died and her 
interrogatories were again used. dzd. 

3. Experts in kerosene oil are competent witnesses concerning the 
tests thereof, though not legalinspectors. Downing vs. State, 
IIo, 160. 

4. One partner selling his interest in a note payable to firm to the 
other partner and dying, in a suit by transferree makers 
were not competent to show payment to decedent. JM/c- 

Whorter & Young vs. Sell, £39. 
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5. Witnesses in a criminal case being sworn and put under rule 
that one who remained in court was allowed to testify to cor- 
rectness of diagram, was no ground for new trial. Betts vs. 
State, 508. 

6. Son-in-law of deceased being allowed to remain in court to assist 
in prosecution, other witnesses being under rule, that he was 
allowed to testify was no ground for new trial. /d7d. 

7. Jury may consider witness before them, his manner, integrity 
and uprightness, and character for veracity, if they know it. 
Anderson vs. Tribble, 584. 

See Evidence 5, 14; Criminal Law, 21; Practice in Supe- 
rior Court, 21. . 


YEAR’S SUPPORT. 


1. Widow must account for funds of estate in her hands before 
payment to her of sum set apart as year’s support. If she 
has paid debts therewith as executrix, it should appear that 
they were higher than claims of creditors in present case. 
Churchill vs. Bee & Co. et al., 622. 





